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The Late Chief Justice Fuller 


T may turn out that Chief Justice 
Fuller’s tenure of office is to be 
followed by important developments 
in constitutional law. The epoch closed 
by his death may have been one of transi- 
tion. The social and economic develop- 
ments of late years certainly seem to be 
calling for a great constructive jurist 
like Marshall or Mansfield,—one who, 
as head of our most august tribunal, 
could work out, in a conservative spirit, 
that invulnerable doctrine of the scope 
of federal powers which the country 
sems to be anxiously awaiting. It is 
no longer conceivable that a judge of 
Fuller’s or Taney’s leanings towards 
state rights could come to dominate 
the Supreme Court. Herein may perhaps 
be found the explanation of Chief Justice 
Puller having failed to impress his 
influence more effectively upon his 
colleagues. 

But one thing he could do—at a 
time when the Court was unable 
to present a compact firing line to its 
adversaries in the battles around crucial 
points of constitutional interpretation, 
he could take up his stand boldly in 
defense of fundamental personal and 
Property rights which amid the current 
zal for growing centralization and 
regulation were in danger of being be- 
littled, and his courage and conservatism 
in this respect were frequently exhibited. 
If he was unable to sweep the whole 


Court into the current of his own con- 
victions, he could at least block what 
seemed objectionable tendencies. If 
he could not complete the edifice, he 
could supply foundations for his succes- 
sor to build upon. For twenty-two 
years, longer than any other member 
of the court except Mr. Justice Harlan, 
he contributed this steadying influence, 
worthily maintaining the continuity 
of the Court and the stability of the 
Constitution. 

When Chief Justice Fuller was called 
to the bench by Grover Cleveland he 
had built up a large and important 
practice in Illinois, being considered a 
special authority on commercial and 
real estate law; but others were ac- 
counted his superiors in the art of 
advocacy and in depth of learning. His 
powers of analysis and reasoning were 
respectable, but were not remarkable. 
Yet the modest Chief Justice proved 
himself fitted to direct the procedure 
of the Supreme Court with admirable 
skill and discretion, his administrative 
ability being conspicuous on all occasions 
and his labors well serving to maintain 
the dignified detachment and privacy of 
the Court and to promote efficiency 
and expedition in its disposal of business. 

It is believed that not one of our 
Chief Justices was ever so loved by his 
associates and so honored by the 
American Bar as Melville W. Fuller. 

















A Practical Program of Procedural Reform’ 


By RoscoE PounpD 


NE needs but look about him to see 
that procedural reform is in the 
air. The subject has progressed beyond 
the stage of discussion by jurists and 
teachers and controversy in periodicals, 
legal and lay, and has entered upon the 
practical stage. To say nothing of the 
elaborate measure pending in this state, 
bills for reform of federal procedure, 
including one for a commission to draft 
a complete federal practice act, are 
before Congress, and procedural reform 
has received the weighty approval of the 
President; a commission on delay in 
the administration of justice has reported 
recently in Massachusetts; a committee 
of the Association of the Bar of the 
City of New York has put forth a 
printed report on simplification of pro- 
cedure; Kansas has adopted, at the 
instance of the State Bar Association, a 
revised code of procedure which em- 
bodies many notable reforms; the 
Bar Association of San Francisco recently 
has procured important reforms in the 
criminal procedure of California; and 
the American Bar Association now 
maintains what is practically a standing 
committee on delay and expense in legal 
procedure. Even more significant, there 
are notable signs of increasing liberality 
in judicial decisions on questions of 
practice... Thus, after a period of 
rigidity in practice, in which substance 
has been sacrificed to form and end has 
been subordinated to means, we are 
evidently about to enter upon a period 
of liberality in which the substance 
* Presented at the annual meeting of the Illinois 
State Bar Association, June 23, 1910. 
1Cockerell v. Henderson (Kan.), 105 Pac. Rep., 


443; Byeson v. Territory (Okla.), 103 Pac. Rep., 
532; People v. Strollo, 191 N. Y., 42, 61, 66-7. 


shall prevail and the machinery of 
justice shall be restrained by and made 
strictly to serve the end for which it 
exists. 

Such periods of rigidity and liberality 
in procedure have alternated throughout 
the history of our law. What Mr. Zane 
has called the Golden Age of the Common 
Law, in which the power to make new 
writs, liberally exercised, indeed assured 
that no wrong, or at least no type of 
wrong, should be without a remedy, 
was succeeded by a period of hard and 
fast actions in which a statutory attempt 
to restore the former flexibility could 
only give us the action on the case. A 
period of free amendment of the record 
was succeeded by one in which the 
final and unalterable nature of the record 
became a dogma and gave rise to a 
record-worship from which our procedure 
suffers still, so that, as Blackstone said 
long ago, suitors have ‘‘suffered as much 
by this scrupulous obstinacy and literal 
strictness of the courts as they could 
have done even by their iniquity.” 
The judicial liberality of the year books 
with respect to proceedings before the 
court, when pleadings were settled 
orally and not made part of the record 
until the legal phases of the case had 
been thrashed out, was arrested in the 
fifteenth and sixteenth centuries* and 
gave us in the seventeenth century the 
high-water mark of technicality in 
pleading. A new period of liberality 
set in at the end of the eighteenth cen- 
tury, when Lord Mansfield made of the 
count for money had and received a bill 


23 Bl. Comm., 411. 
3Cf. Co. Lit., 304a, 304d. 
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in equity at law,‘ when he made the 
equitable defense of non-performance 
by a promisee of the counter-promise 
on his part into breach of an implied 
condition, available at law,®> when he 
took cognizance at law of purely equit- 
able interests and rights where the trusts 
on an outstanding term were fully 
satisfied,*° and when he went a long way 
toward breaking down the distinctions 
between actions at law,’ and gave to 
trover many equitable incidents. This, 
again, was followed by a reaction which 
was almost unaffected by the legislation 
of the reform movement and endured 
until the drastic changes of the Judica- 
ture Act of 1873. In this country, the 
liberal ideas of the New York Code of 
1848 and of the period in which that 
code swept over the country, was fol- 
lowed quickly by a judicial reaction 
which went a long way toward nullifying 
its most important provisions.® <A 
swing of the pendulum toward liberality 
at this time is but part of a general 
movement in all departments of mental 
activity away from the purely formal, 
away from hard and fast notions, away 
from traditional categories which our 
fathers supposed were impressed upon 
the nature of things for all time. This 
movement is remaking the natural and 
physical sciences, is rewriting history, 
is recasting political theories, is making 
over economic theory, and, under the 
mame of sociology, is changing our 
attitude toward all problems of social 


— 


‘Moses v. Segiaten, 2 Burr., 1005. 


5 Kingston v. Preston, 2 Doug., 689. 

"Doe d. Bristow v. Pegge, 1. T. R., 758, note a. 

“Tt is merely a distinction whether the relief 
shall be in this form or that.” Hambly v. Trott, 
Cowper, 271. 

®Allen v. Patterson, 7 N. Y., 476; Reubens v. 
Joel, 13 N. Y., 488; Voorhis v. Child, 17 N. Y., 354; 
Goulet v. Asseler, 22 N. Y., 225; De Graw v. Elmore, 
50 N. Y., 1; Barnes v. Quigley, 59 N. Y., 265; 
Bonesteel v. Bonesteel, 28 Wis., 245; Anderson v. 
Coxe, 28 Wis., 505; Supervisors v. Decker, 30 Wis., 
624; Denner v. R. Co., 37 Wis., 268; Maguire v. 
Vice, 20 Mo., 419; Richardson v. Means, 20 Mo., 
495; Myers v. Field, 37 Mo., 434. 


439 


life. It is inevitable that jurisprudence, 
and ultimately the law itself, be affected 
profoundly. For whatever its validity 
in other fields, pragmatism must be 
the philosophy of the lawyer. “What 
are its results; how does it work, and 
what does it work,” must be the 
questions he puts to every theory and 
distinction and dogma and category. 
Adjective law is but an instrument; 
its categories of actions and proceedings 
were not stamped upon legal science 
by the Creator. And whenever pragma- 
tism supersedes the natural law of our 
historical school in juristic philosophy, 
so that we look upon action at law and 
suit in equity, the form of common law 
actions and the traditional types of 
proceedings, not as eternal categories, 
beyond the reach of legislation, but as 
instruments for the enforcement of the 
substantive law, to be judged as such, 
a liberal and flexible procedure is certain 
to ensue. 

But we must not expect too much 
from procedural reform at present. In 
the first place it is not a panacea. There 
are at least three problems connected 
with the administration of justice in 
America which are of equal, if not, 
some of them, of greater importance. 
Moreover, these problems are connected 
intimately with that of procedural 
reform. The organization of courts, 
and thereby the organization of judicial 
business, the personnel, mode of choice 
and tenure of judges, and the organiza- 
tion, mode of training and traditions 
of the bar have each at least as much 
to do with the conditions of effective 
judicial administration as the course 
and rules of practice in the courts. 
It is not too much, indeed, to say that 
improvement in these three particulars 
is a necessary precursor of thorough- 
going reform of procedure. With a 
modern organization of the courts and 
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an efficient, independent, experienced 
judiciary, almost any system of pro- 
cedure may be made very tolerable. 
Without them, the best considered 
practice acts will prove disappointing 
in their actual administration. In the 
second place, experience has shown 
that reforms of procedure must not 
come too soon and must not go too fast 
for bench and bar, who are to administer 
them. Much of the difficulty which 
has attended the operation of the New 
York Code of Civil Procedure and the 
codes founded thereon has arisen from 
the circumstance that the reform was 
premature. The bench and the bar 
were not ready for it. For one thing, 
the old procedure was not yet so thor- 
oughly tested under American conditions 
as to afford a sound basis for reform. 
We must remember that when, in 1847, 
the commissioners were appointed to 
draft the New York Code of Civil 
Procedure, there was scarcely half a 
century of useful experience in the 
administration of justice in America 
to draw upon. Written opinions began 
with the appointment of Kent as Justice 
of the Supreme Court of New York in 
1798. There was a lay Chief Justice 
in Rhode Island as late as 1820, and 
one of the Justices of the Supreme Court 
of that state from 1814 to 1818 was a 
blacksmith. Two of the three Justices 
of the Superior Court of New Hampshire 
after independence were not lawyers. 
New Jersey and Kentucky at the end 
of the eighteenth century legislated 
against citation of English books in the 
courts. There was a rule of court to the 
same effect in New Hampshire. In the 
latter state, one of the Justices in the 
last decade of the eighteenth century 
used to boast that he had not read Coke 
or Blackstone and never would read 
them. Kent tells us that in New York, 
while he was upon the supreme bench 


of that state, “English authority did 
not stand very high.’”*® Not only had 
the old practice been in effective opera- 
tion too short a time, but it was un- 
reasonable to expect that a generation 
which had just thoroughly learned the 
English practice, and learned to apply 
it under American conditions, should 
abandon it over night or give up its 
fundamental tenets without a struggle. 
The reform of 1848 too often fell far 
short of the needs of present-day ad- 
ministration of justice. But where it 
did go to the full extent, judicial jealousy 
of legislative derogation of the common 
law and professional tenacity of hard- 
learned conceptions of English procedure 
operated to restrict, if not to defeat it. 
Many common-law ideas in procedure 
have been worked out to their logical 
results for the first time in judicial 
applications of the codes.*® To-day, 
after more than a century of American 
experience, after the country as a whole 
has been settled and developed and 
conditions have become stable, we are 
much better prepared for effective 
reform of procedure than in 1848. But 
we should be warned by the example. 
New York was a too precious and too 
ambitious pioneer, and over-ambition 
to achieve a complete and thorough- 
going reform at one stroke may very 
well have the same results today." 
Thirdly, no amount of procedural re- 
form can obviate entirely dissatisfaction 
with the legal administration of justice. 
Administration of law without forms 
is as impracticable and undesirable as 


® For the details with reference to this and the 
foregoing statement, see my paper “The Influence 
of French Law in America,” 3 Ill. Law Rev., 354. 

10 See Mescall v. Tully, 91 Ind., 96; Rustv. Brown, 
101 Mo., 586; Lumber Co. v. Wadleigh, 103 Wis., 
318; Anderson v. Chilson, 8 S. D., 64; Coxey V. 
Major, 8 Okl., 665. 

11 FE. g. it was a considerable time before the 
Judicature Act in England could be made to work 
well. See Judge Harris's book, ‘Farmer Bump- 
kin’s Lawsuit,” where many curious examples of 
the earlier workings of that statute are given. 
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administration of justice without law. 
But forms and rules will always operate 
more or less mechanically, and in con- 
sequence will always give rise to dis- 
satisfaction with the justice administered 
thereby. Because of this inherent 
difficulty in all judicial administration, 
we must look for the chief benefits 
of procedural reform, not so much 
toward obviating popular discontent 
with the workings of the courts, although 
such discontent may be diminished to 
no small extent, as toward relieving 
our overworked courts of about twenty- 
five per cent. of the points now sub- 
mitted to them—points which have no 
real connection with the substantive 
rights of the parties litigant,—and 
toward enabling lawyers to study and 
present their cases on the substantive 
law more thoroughly and intelligently, 
so as to assist the courts more effectively, 
and thus assure greater certainty and 
precision of application of the rules on 
which rights depend.” 

Premising so much, I purpose to 
consider (1) the best means of achieving 
procedural reform in an American state 
today, (2) the leading principles upon 
which such a reform should proceed 
and the chief improvements which it 
should attempt to achieve. 

There are three agencies through 
which reform of procedure may be 
brought about conceivably. These are 
(1) judicial decision, (2) rules of court, 
and (3) legislation. Perhaps at the 
present time the scope of the first agency 
is so restricted by legislation as to make 
it impracticable for the attainment 
of any large results. Where there are 
not codes, going into minute detail, 


ee 


“About 35 per cent. of the points decided by 
our highest courts each year are points of practice. 
If that burden may be lessened, the benefit to 
courts, lawyers, and the law needs not be argued. 
I submit that reduction from thirty-five per cent. 
to ten per cent. is perfectly feasible, and would be 
no small relief to our courts. 


441 


there are usually practice acts expressly 
providing, or at least clearly assuming, 
things of which any effective reform 
must rid us. With respect to these 
matters, it is obvious that judicial 
decision is powerless. Yet we must not 
overlook the achievements of Judge Doe 
in New Hampshire. With only an 
ordinary statute of jeofails and amend- 
ments to work upon, perceiving what 
judges in code states, with the aid of 
better legislative provisions, had not 
perceived, that forms of action and 
distinction between legal and equitable 
proceedings were formal, not substantial, 
he did not hesitate to allow the form 
of action to be changed by amendment, '* 
to allow amendment from law to equity 
or vice versa,'* and to allow mandamus, 
or relief in the nature thereof, when 
the case made showed it proper, although 
a wholly different remedy had been 
applied for.‘ For these beneficent 
strokes of judicial audacity, he had the 
example of legislation in other jurisdic- 
tions. But he went beyond this and 
settled judicially, without waiting for 
legislation, that where error at a trial 
requires a reversal of a judgment, the 
prior proceedings shall be saved so far as 
and wherever possible, and a new trial 
had only of the matter affected directly 
by the error, if the latter is separable. *® 
A Mansfield or a Doe, however, is not 
to be found on every bench, and in the 
hands of any less than they were, the 
power to make such decisions would be 
dangerous. For the great obstacle 
to judicial improvement of the law is 
that judicial changes operate retro- 
spectively. It is not fair to litigants 
to turn the courts into experiment 
stations in which judicial reformers 
"48 See Henning’s Life of Doe; in Lewis, Great 
American Lawyers, vol. viii, pp. 239, 254. 

14 Metcalf v. Gilmore, 59 N. fy. 433. 

18 Boody v. Watson, 64 N. H., 172; Atty.-General 


v. Tosgors, 66 N. H., 369. 
16 Labson v. Lyman, 49 N. H., 582. 
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may try on their ideas of legal improve- 
ment retroactively, nor is it fair to 
judges to ask them thus to sacrifice the 
interests of individual litigants in order 
to do what ought to be accomplished 
by rules laid down in advance of decision. 
Reform by exercise of the power of 
courts to make rules is free from the 
latter difficulty. But here again, in 
most jurisdictions and for most purposes, 
the detailed provisions of practice acts 
or codes stand in the way of effective 
improvement. Hence we may take it 
that legislation must be resorted to as 
the direct and immediate agency of 
reform. 

Assuming that legislation is imperative 
if not as the sole means, at least as a 
precursor of procedural reform, three 
methods are open: (1) A succession of 
brief practice acts dealing with portions 
of the subject or with special details, (2) 
a complete general practice act, after 
the general model of the codes of pro- 
cedure, covering, or attempting to 
cover, all details at one stroke, (3) a 
short, simple practice act laying out the 
broad lines only, and, so far as possible 
dealing only with those matters that 
require legislative change or legislative 
authority for change, leaving the details 
to be settled, developed and improved 
by general rules to be devised or adopted 
by the judges. 

It cannot be denied that the first 
of these methods has been pursued 
thus far in this state with no little 
success. Three notable reforms were 
brought about in the last practice act, 
namely, the power of transfer from 
Appellate Court to Supreme Court and 
vice versa, the power of amendment 
from law to equity and vice versa, and 
the power of suit by an assignee in his 
own name. The limitation of double 
appeals in the certiorari act is another 
instance of what may be done in this 





way. But the objections to this course 
are serious. In the first place it makes 
progress one-sided. Advance takes place 
here and there, as it were by jerks, but 
the general system is left as it was. And 
it happens not infrequently that defects 
are really in the system as a whole 
more than in the details. In that event, 
the detailed improvements have to take 
their place in the system and are molded 
thereto by construction until they fail 
of effect. A more serious objection is 
that such a succession of acts, when the 
work is complete, will give us a mass 
of enactment with all the characteristics 
of a code. In other words, it will give 
us a complete scheme in all its details, 
laid down in advance by legislation, and 
to be altered only by more legislation. 
Hence, all the arguments that may be 
urged against a code of procedure or 
a general practice act going into minute 
detail, apply with equal force, in the 
end, to such a succession of acts. On 
the other hand, the advantage of this 
method,—and it must be conceded 
to be a real advantage,—namely, the 
gradual introduction of changes as 
bench and bar are ready for them, may 
be achieved equally by leaving details 
to be worked out by rules of court. 

It would seem, therefore, that the 
choice must be between the second and 
the third of the three methods named. 
And herein is the first and most vital 
problem in devising a program of pro- 
cedural reform. At the very outset, 
every jurisdiction must choose between 
a brief, scientific outline of, say, one 
hundred sections, to be developed by 
rules which may be enacted, revised, 
amended, or abrogated by the judges, 
in the light of experience of their actual 
operation, or a detailed code of some 
two thousand sections, at least, amend- 
able only by means of further legislation, 
to be developed by judicial constructions 
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which will be unalterable except by 
legislation, and thus to furnish material 
for forensic strife and legislative tinker- 
ing indefinitely. 

Hence, the first item in a practical 
program of procedural reform should be, 
I submit, the following principle :-— 

I. A practice act should deal only 
with the general features of procedure 
and prescribe the general lines to be 
followed, leaving details to be fixed by 
rules of court, which the courts may 
change from time to time as actual 
experience of their application and opera- 
tion dictates. 

Discussion of this question need not 
be theoretical only. We have abundant 
experience to draw upon. Undoubtedly 
more than one cause contributed to the 
untoward fate of procedural reform 
in New York. But the chiefest factor 
was that the reform proceeded upon a 
wrong principle. I have discussed this 
at no little length in another place, and 
beg to repeat what I then said :'” 


“No one can lay down details of proce- 
dure in advance with much assurance that 
they will not require modification. Even 
if they do not require modification, the rules 
may acquire meanings through judicial con- 
struction, which will demand a change. Such 
changes of detail ought to be easy to make. 
The original New York Code unhappily went 
into detail aad made no provision for change. 
Minute details could only be altered by legis- 
lation. When, as a result of judicial hostility 
in the earlier years of its history, narrow and 
illiberal constructions became fastened upon 
it, resort to legislative amendment was the 
sole resource. Thus legislative interference 
gtew to be a fixed habit, and a revision super- 
vened, swelling the code to some 3,000 sec- 
tions, which has been characterized aptly as 
‘tevision gone mad’. Compare with this 
the method employed in the English Judica- 
ture Act. That act contained but 100 sec- 
tions, with a schedule of 58 rules of practice 
appended, leaving details to rules of court 


Some Principles of Procedural Reform, 4 
Ill. Law Rev. 388, 403-404. 
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to be framed by the judges. In drawing up 
the first rules a mistake was made analogous 
to that made by the framers of the New York 
Code. The latter had their eyes chiefly on 
ptactice at law and in consequence made rules 
at many points which proved awkward of 
application to equity proceedings. Those 
who drew the Judicature Act and the first 
fules thereunder were equity lawyers, had 
their eyes too much on equity, and hence, at 
first, proceedings at law were made cumber- 
some and dilatory. But legislation 
was not necessary to effect a change. The 
judges themselves were able to and did change 
the rules as experience of actual application 
dictated, until the present rules were devel- 
oped. How unfortunate the results of hard 
and fast legislation as to the details of pro- 
cedure may prove in practice is demon- 
strated by later English legislation with 
Tespect to workmen’s compensation. Instead 
of leaving the details of procedure in 
such cases to general rules to be framed 
by those who were to administer them, 
Parliament enacted where appeals should 
go and in what manner, in such a way 
that in the reports styled ‘Workmen’s Com- 
pensation Cases,’ we meet frequent examples 
of appeals dismissed because taken to a 
Divisional Court instead of to the Court of 
Appeal or vice versa—about the only vestige 
of appellate procedure left in England.” 


I have said that when the first rules 
under the Judicature Act in England, 
having been framed too much with a 
view to equity practice, proved un- 
fortunate when applied to procedure 
at law, the judges gradually found the 
cure by improved rules. Compare with 
this what happened in New York. There 
the provisions as to joinder and as to 
cross-demands were framed with a view 
to practice at law only, and, in their 
application, threatened to abrogate the 
equitable doctrine of complete disposi- 
tion of the cause and the equity of 
joining all persons interested in the 
subject of the suit and proper to com- 
plete relief.‘ But the judges were 
powerless. They were bound by hard 


18 See the sarcastic remarks of Comstock, J., in’ 
Railroad Co. v. Schuyler, 17 N. Y., 592, 604. 
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and fast legislative rules. Only legis- 
lative amendment could effect a cure. 
But the amendment, when it came, was 
subject to the same difficulty. It was 
rigid and unalterable. Hence, as might 
have been expected, the cure was but 
partial, and the new section and provi- 
sions founded upon it have been prolific 
sources of litigation in New York and in 
the other code jurisdictions ever since.’® 

Rules of court, as a means of develop- 
ing the details of procedure, are no 
experiment. Not only was this an 
ancient common-law power, both in 
courts of law and in the court of chancery, 
but it was given to the Supreme Court 
of the United States, with respect to 
equity practice and admiralty practice, 
by an act of 1842.7° It was given to the 
same court by the Bankruptcy Act of 
18987! and by the Copyright Act of 
1909.77 It has also been given, within 
fairly wide limits, to the Municipal 
Court of Chicago.”* According to news- 
paper reports it is also to be given to the 
new federal Court of Commerce. And 
if, in some of these cases, as, for instance, 
the federal equity rules, no great things 
have resulted from this power, at least 
no harm has followed, and the power is 
at hand to be used whenever the demand 
for improvement becomes acute. More- 
over, the orders in bankruptcy, which 
are much more modern than the equity 
rules, and have been improved by 
amendment since their adoption, show 
the possibilities of such a system. 

This principle of development of the 
details of procedure through rules of 
court, rather than through minute 
legislation, is submitted and discussed 
at length in the report of the special 


19See Pomeroy, Code Remedies, §§ 464-478, for 
the details. 

20 Comp. Stat. U. S. (1901), § 917. 

2! National Bankruptcy Act, 1898, § 30. 

22 Chap. 320, 35 Stat. U. S.. 1075, § 25. See 
214 U. S., 533. 

3 “<a Court Act of 1907, § 20, Laws of 
1907, p. 235. 





committee of the American Bar Assgo- 
ciation to suggest remedies and formu- 
late proposed Jaws to prevent delay 
and unnecessary cost in litigation pre- 
sented to the Detroit meeting in 1909." 
It has been approved as a principle of 
procedural reform by President Taft. 
The advantages of the principle have 
been summarized, in the report already 
cited, as follows:— 


“‘(1) No one can anticipate in advance 
the exact workings of a detailed rule of prac- 
tice. Change and adaptation to the exigencies 
of judicial administration is inevitable. The 
judges are best qualified to determine what 
experience requires and how the rule is act- 
ually working. (2) The opinion of the bar 
as to the working of a rule may be made 
known to and made to affect the action of the 
judges in framing new rules or improving old 
ones much more easily and with better results 
than where the legislature must be applied to. 
(3) Small details do not interest the legis- 
lature, and it is almost impossible to correct 
them. (4) Too often details in which some 
one member of the legislature has a personal 
interest are dealt with by legislation, and not 
always in accord with the real advantages 
of procedure. (5) As experience shows that 
changes are needed and what they are, there 
ought to be a possibility of speedy adjustment 
of details of procedure. Only rules of court 
can meet this demand.”’” 


The case against the principle for 





24 Rep. Am. Bar. Ass’n, xxxiv, 578 595-600. 

%3“*In the first place, the codes of procedure are 
enerally much too elaborate. It is possible to 
oven a code of procedure simple and effective. 
This is shown by the present procedure in the 
English courts, most of which is framed by rules 
of court.”” The Delays of the Law, 18 Yale Law 
Journal, 28. Again: “The English system, con- 
sisting of a few oe principles laid down in the 
practice act an ars by rules of court 
to be adopted by the Supreme Court of Judicature, 
has worked with great benefit to the litigant, and 
has secured much expedition in the settlement of 
controversies, and has practically eliminated the 
discussion of points of practice and pleading in 
the appellate courts. My impression is that if the 
judges of the court of last resort were charged with 
the responsibility within general lines to be defined 
by the legislature for — a system in which 
the hearings on appeal should be as far as possible 
with respect to the merits and not with respect to 
procedure, and which should make for expedition, 
they are about as well qualified to do this as any- 
body to whom the matter can be delegated.” Id. 


p- 31. 
26 Rep. Am. Bar Ass’n, xxxiv, 597. 
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which I am contending was argued 
fully and ably by Mr. Gilbert in his 
address before this association last 
year.27. Stated summarily, his objec- 
tions are four: (1) That the evils to be 
cured are chiefly the result of judicial 
legislation and that the agency which 
has produced the condition to be cured 
ought not to be entrusted with ad- 
ministration of the remedy; (2) that 
since in the past bench and bar have 
been hostile to new modes of procedure 
and have prevented their beneficial 
operation, it follows, to use his own 
language, that ‘“‘to leave to them [the 
judges] too much discretion, would be 
likely to result in the adoption of many 
rules more suited to their own conveni- 
ence than to the convenience of litigants 
and to the prompt and proper transac- 
tion of business’; (3) that to leave the 
details to be settled by rules of court 
would result in confusion and uncer- 
tainty; and (4) that even if the judges 
had the ability and the disposition to 
enact good rules, they have not the 
time. In addition to these objections, 
others have urged that the proposed 
system is unconstitutional, as involving 
a delegation of legislative power to the 
courts. The latter objection is obviously 
untenable. The power to make rules 
for practice in the courts has always 
belonged to the judiciary. Except so 
far as statutes have prescribed details, 
that power still exists and is still exer- 
cised. Mr. Justice Brown has argued 
that a great deal of our procedural 
legislation, intended to tie the judges 
hand and foot, and to regulate their 
every act from the time they enter the 
court room, is of doubtful validity as 
involving undue legislative encroach- 
ment upon the judicial department.”® 





7 The Administration of Justice in Illinois, Proc. 
Ill. Bar Ass’n, 1909, 328. 

om Independence, Rep. Am. Bar Ass'n, 
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Be this as it may, the example of the 
grant of this power to the federal Su- 
preme Court which has stood unchal- 
lenged since 1842, should convince the 
most skeptical. With respect to Mr. 
Gilbert’s objections, it may be said, first, 
that the present condition of American 
procedure is by no means to be laid 
solely or even chiefly to the bench nor 
to bench and bar. Not only has ill- 
advised legislation contributed its fair 
share in more than one jurisdiction, 
but the most active causes have been 
deep-seated. An extended discussion 
of these causes here would be out of 
place. But at least six may be traced, 
namely: (1) survival of conceptions and 
rules originating in the archaic adminis- 
tration of justice by the mechanical 
following of form; (2) the circumstance 
that the characteristic features of our 
legal procedure became fixed and its 
chief details were fully developed in the 
seventeenth and eighteenth centuries,— 
in what is for the modern world the 
period of formalism of over-refinement 
in every department of human activity— 
and so acquired a highly formal and 
artificial character; (3) the influence of 
Puritanism in the formative periods of 
our law, both in England and America, 
whereby the Puritan jealousy of the 
magistrate took an extreme form as 
jealousy of the judge, and hard and fast 
rules of procedure, absolute and un- 
yielding rules of evidence, and strict 
review of the details of practice by a 
series of reviewing tribunals were deemed 
necessary to hold him in check; (4) 
the influence of the frontier and of the 
exaggerated importance of the advocate 
and the free rein accorded him in frontier 
communities; (5) the weakness of an 
elective judiciary before encroachments 
by the bar and the sharp line between 
courts of first instance and courts 
of review in America, whereby the 
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trial judge, without the commanding 
position which the common law con- 
templates, hard-pressed by advocates 
and held in check by reviewing tribunals, 
removed from his difficulties, has been 
driven to a cautious, timid, dilatory 
course that does not comport with the 
business-like administration of justice; 
and (6) modern conditions of professional 
employment in America.”* If this 
view of the causes of our present situa- 
tion is sound, the situation was for a 
time inevitable, and no blame attaches 
to those who sat upon the bench or 
pleaded at the bar. The present 
generation of judges did not create it,— 
they found it. So long as they are 
trusted to determine the constitu- 
tionality of statutes and to wield the 
common-law power of judicial law- 
making involved in our system of case 
law, it is idle to say we may not trust 
them to frame general rules of procedure 
in advance of action. 

Mr. Gilbert’s second objection, so far 
as it is not met by what has just been 
said, appears to involve the assumption 
that judges who are hostile to a practice 
act, while they may be expected to 
develop it by rules so as to render it 
nugatory, may be prevented by legisla- 
tion from construing it so as to defeat its 
objects. Such has not been the experi- 
ence with practice legislation elsewhere. 
No one, as yet, has succeeded in tying 
down unwilling courts, whether by 
express statutory provisions or by 
elaborate interpretation clauses, so as 
to preclude judicial molding of statutes 
to what the judges conceive is practicable 
and just. Indeed, Mr. Gilbert’s objec- 
tion is in reality an argument for the 
principle objected to. It is because the 
earlier constructions of a practice act 





2° For detailed discussion of these points, see my 
popes, “Some Principles of Procedural Reform.” 
4 lll. Law Rev., 388, 395-400. 





are likely to express the ideas and 
breathe the spirit of the old practice, 
rather than of the new, that we ought 
to be cautious about enacting much 
detail in a form making it difficult of 
change. In case rules of court develop 
a practice act in a conservative or 
reactionary spirit, we have but a con- 
tinuance of the existing situation till 
a new generation of judges comes along 
to supersede the old rules by a new 
body of rules conceived in more liberal 
fashion. On the other hand, if a de- 
tailed code is construed narrowly or ina 
reactionary spirit, we have a substitu- 
tion of one illiberal system by another, 
which has the disadvantage of being 
unknown, and further legislation is the 
sole escape. Moreover, it is no small 
advantage to have the rules of practice 
construed by the same agency that 
drafts them. 

With respect to the third objection, 
it may be remarked that the first rule 
in a judge-made body of rules would 
undoubtedly be a provision retaining 
the existing practice unless and until 
and except so far as changed by the 
rules.°° In time, when the body of rules 
had become fully developed, this rule 
would disappear. This very thing 
happened in England.*? Consequently, 
so far from there being danger of a 
period of confusion and uncertainty, 
development of the general principles 
of a practice act by rules of court is the 
most certain method of minimizing, 
for one may hardly hope to obviate 
entirely the difficulties involved in any 
change of procedure. Rules devised, 
added to and amended as the courts and 
the bar are ready for them, are less likely 
to cause confusion than rules laid down 





30 U. S. Equity Rule 90; General Orders in Bank- 

ruptc , No. xxxvii; U. S. Copyright Rules, No. 1. 

1 Judicature Act of 1873, Rule 1, paragraph 2; 

Rules of the Supreme Court, 1874 (see Charley, 

ne Act, 3 Ed. 353); Judicature Act of 1875, 
. 21. The provision has now disappeared. 
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in detail in advance, no matter how wise 
and learned the lawyer who frames them. 

As to the fourth and last objection, 
namely, that our judges have not the 
time to make rules of practice, one might 
give Diogenes’ answer. The Supreme 
Court of the United States is a hard- 
worked court, and yet it found time 
between March 4 and June 1, 1909, 
to promulgate the Copyright Rules, and 
between July 1, 1898, and November 21, 
1898, to promulgate thirty-eight General 
Orders in Bankruptcy, accompanied by 
a schedule of sixty-three forms. Cer- 
tainly the pressure of business before 
legislatures is quite as great as that 
before courts. Moreover, it is not 
necessary that the judges actually 
draw up the rules themselves, any 
more than that legislators themselves 
actually draw up every detail of a code 
or practice act. For example, bar- 
association committees may devise pro- 
posed rules for submission to the court 
as easily as proposed statutes for 
submission to the legislature. 

It has been suggested, and Mr. 
Gilbert’s Act in Relation to Courts now 
contains such a provision, that there 
should be a complete set of detailed 
tules in the first instance, in order that 
the new practice may start full-fledged, 
with power in the court to amend, 
abrogate or develop the several details 
by general rules. If we are to have 
an elaborate-made code, this is un- 
doubtedly a wise feature. It would 
obviate much of the difficulty that has 
attended the administration of the New 
York Code, But if such a plan is adopted 
the scope of judicial power of abroga- 
ition and amendment should be made 
very plain, designating clearly those 
things which are to stand beyond the 
teach of the judicial rule-making power 
and those which are to be subject thereto. 
Probably the best device would be that 
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adopted in the English Judicature Act 
of 1873,—to put the permanent and 
unalterable provisions in the form of 
sections and append a schedule of rules 
of practice to serve as rules of court until 
set aside, amended or added to by the 
Supreme Court. Such a course may 
well be entirely proper. But if the rules 
intended to serve such temporary pur- 
pose are inserted in the body of the act 
with nothing to distinguish them out- 
wardly from those intended to be per- 
manent, or if the whole act, and every 
section thereof, is to be made subject to 
the judicial power, one may well hesitate. 

Whether practice legislation takes the 
form of a detailed code or of a legislative 
outline leaving details to be developed 
by rules of court, only second in im- 
portance is the question how such 
legislation shall be drafted. Here again 
three agencies are conceivable: (1) 
a single draftsman, (2) a public com- 
mission, (3) a private committee or 
commission. In Europe, a public com- 
mission would be a matter of course. 
Even in individualist England, a series 
of royal commissions framed the Judi- 
cature Act. But American experience 
with legislative commissions has not 
been satisfactory, and executive com- 
missions appear to have no place in our 
polity. On the other hand, the Com- 
missioners on Uniform State Laws, 
a purely private organization, originating 
in connection with the American Bar 
Association, have, on the whole, given 
us a model of conservative but thorough- 
going code-making. We have an ex- 
ample also in the revised Code of Civil 
Procedure of Kansas, drawn by a 
committee appointed by the State Bar 
Association, submitted to the bar and 
examined and approved by the Bar 
Association, and adopted by the legis- 
lature.*2, No public commission, in 


53 See Judge Allen’s account, 21 Green Bag, 266. 
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recent times, has done such work as 
that of these purely private agencies. 
Indeed the rise and development of bar 
associations throughout the country has 
made such private commissions not 
merely feasible but highly desirable 
as means of careful study and scientific 
drafting of legislation of a non-political 
character. It would seem therefore, in 
view of the difficulties always involved 
in legislative provision for the expense 
of public commissions, that the bar 
associations, through committees or 
commissions appointed at their instance, 
are the agencies to which we must look 
in practice. On that theory, I propose 
the following as a second proposition in 
a practical program of procedural re- 
form:— . 

II. A practice act should be drawn 
in the first instance by a commission 
or committee appointed under the aus- 
pices of ihe State Bar Assoctation, upon 
which judges, both of appellate and nist- 
prius courts, practitioners, law-writers 
and law-teachers are all represented; 
the draft drawn by such a body ought to 
be published and submitted to the bench, 
the bar, the several local bar associations, 
and critical jurists generally, for examina- 
tion and criticism; after a sufficient 
period of criticism, the results thereof 
should be compiled, and the draft should 
be re-examined, in the light of such 
criticism, section by section, by an 
enlarged commission or committee, and 
amended, added to, or redrawn whenever 
desirable changes or additions have been 
suggested. Only the final and perfected 
draft, so arrived at, upon approval by 
the State Bar Assoctatton, should be 
submitted to the legislature. 

In framing this program, I have tried 
to devise one which would be practicable 
in any of our jurisdictions. Hence I 
have assumed that the draft must be 
the work of more than one man. Prob- 
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ably no one in this country had a greater 
genius for code-making or labored more 
diligently or for a longer period in that 
work than David Dudley Field. It is 
not fair to charge to him the huge mass 
of detail now known as the New York 
Code of Civil Procedure. But in that 
code as he first drew it, for it was chiefly 
his work, there proved to be deficiencies 
of the most serious character; and his 
later codes have been pronounced by 
one of the ablest of modern juristic 
critics striking examples of misguided 
ambition.** In this state, however, 
we have a draft at hand, in Mr. Gilbert’s 
proposed Act in Relation to Courts, 
which may well serve as a basis of work 
for a commission. No one can read 
that proposed act in its final form with- 
out respect and admiration for the 
industry, learning and practical sense of 
its author and above all for his great skill 
as a draftsman. But it is no reflection 
upon any one to insist that important 
legislation must represent the combined 
wisdom of many and must be subjected 
in advance to criticism from every point 
of view from which light may be shed 
upon it. Hence we ought to insist 
that a practice commission be com- 
pletely representative. And the work 
of the late Dean Ames upon the pro- 
posed Uniform Partnership Act and of 
Professor Williston upon the Uniform 
Sales Act, at the‘instance of the Com- 
missioners on Uniform State Laws, 
shows the utility of placing writers and 
teachers upon such committees along 
with men of action. But, more than 
anything else in this connection, we 
ought to insist upon thorough work in 
the first instance, at the risk of making 
slow progress, to the end that when 
done the work shall be done indeed. 
The New York Code of 1848 was 


*8 Pollock, Law of Fraud in British India, 122. 
See also pp. 20, 95, 99. 
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provided for by statute in April, 1847, 
the commission appointed thereunder 
was organized in its final form in 
September, 1847, it reported its draft to 
the legislature in March, 1848, the draft, 
with some amendments, was passed 
about the middle of April, and the new 
code took effect in July, 1848,—about 
fifteen months after the statute creating 
the commission.“ From that time 
to the present the bane of procedural 
legislation has been hurry.** It is better 
to wait for the new act than to be forced 
to recur to the legislative deus ex 
machina after its enactment, to do 
what should have been done in the first 
instance. While no American state 
may be asked to imitate the snail’s pace 
of procedural reform that culminated 
in the English Judicature Act, where, 
beginning with 1826 and ending with 
1874, five commissions put forth nine 
reports,** nor the characteristic com- 
pleteness of preparation and slow- 
going minuteness of execution that 
marked the framing of the new German 
Civil Code,*7 the example set by the 
Commissioners on Uniform State Laws** 
should be before the eyes of legislators 
and codifiers in the future rather than 
the precedent of 1848. 

Turning now to the principles upon 
which a practice act should be drawn 
and the lines it should lay out to be 


Hepburn, Historical Development of Code 
Pleading, 83-88. 

* Indeed one rang 4 go further. Untii the new 
German Civil Code, haste had marked the drawing 
up and enactment of all codes, and the total or 

rtial failure of so many of them is chiefly attri- 
table thereto. Cf. Austin, Notes on Codifica- 
tion, pomeetene (5 Ed.), ii, 1035. 

* Lord Eldon’s Commission, 1826; Royal Com- 
mission of 1829, 1830, 1832; Commission on Plead- 
ing and Practice in Courts of Common Law of 1851, 
1853, 1860; Chancery Commissioners of 1852, 1854, 
1856; Judicature Commissioners, 1869, 1874. 

See Mr. Smithers’ historical introduction to the 
translation of the German Civil Code by Loewy 
1909), and Mr. Schuster’s paper, ‘The German 
ivil Code,” 12 Law Quarterly Rev., 217. 
See, for instance, the report of the Committee 
on Commercial Law of the American Bar Ass’n, 
1909, Rep. Am. Bar. Ass’n, xxxiv, 523, 524. 
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developed by rules of court, I venture 
to think that the first principle which 
those who frame such an act should 
have in view should be to make tt 
unprofitable to raise questions of pro- 
cedure for any purpose except to develop 
the merits of the cause to the full. So 
long as any advantage may be derived 
from the raising of procedural points 
as such, diligent and zealous counsel 
will raise them and the time of courts 
will be wasted in passing upon them. 
We have the testimony of an American 
observer of the American and the British 
Consular Courts in China, who saw 
them working side by side, that whereas 
in the American court we have “the 
wearying, formal, periunctory round of 
motions and demurrers,”’ in the British 
court, points of practice “‘being un- 
successful in achieving any advantages, 
such objections tend to lapse into 
disuse.’’** The point, then, is to make 
the rules of procedure rules to help 
litigants, rules to assist them in getting 
through the courts, not, as Professor 
Wigmore has put it, “instruments of 
stratagem for the bar and of logical 
exercitation for the judiciary.’’*® Al- 
though it will not do the whole work, 
a prime factor in achieving this result 
will be to distinguish between rules 
intended to secure the orderly dispatch 
of business, on the one hand, and rules 
intended to protect the substantial 
rights of the parties, on the other hand. 
The former, that is, rules intended to 
provide for orderly dispatch of business 
with consequent saving of public time 
and maintenance of the dignity of 
tribunals, ought to be no concern of the 
parties unless under exceptional cir- 
cumstances. It should be for the tribu- 
nal, not the party, to object in such 
cases, and decisions with respect to such 


39 42 Am. Law Rev., 745, 749. 
“ Evidence, i, §21. 
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rules should be reviewable only for 
abuse of discretion. To quote from a 
discussion of this matter on another 
occasion :*! 

“This principle is recognized to some 
extent in practice, as it stands. The order 
in which testimony shall be adduced, whether 
a party who has rested shall be permitted to 
withdraw his rest and introduce further testi- 
mony, the order of argument, in most juris- 
dictions, the time to be devoted to argument, 
and many other matters of the sort are left 
to the discretion of the trial judge. The 
reason is that such rules as exist upon these 
points exist in the interest of the court and 
of public time and not in the interest of the 
parties. But there are other rules resting 
upon the same basis which, unhappily, are 
not dealt with in the same way. This is 
notably true in the law of evidence. Many 
Tules of evidence are in the interest of expe- 
dition and saving of time, rather than of 
protecting any party; prejudice to the dis- 
patch of judicial business is the objection 
rather than prejudice to a party. In such 
cases how far the rule should be enforced in 
any cause should be a matter for the discre- 
tion of the court in view of the circumstances 
of that cause. Some courts, indeed, recog- 
nize this. But for the most part it has been 
assumed that there must be an absolute rule 
or no rule in these cases also, as if substantive 
rights depended upon them. With respect 
to all other rules of procedure, we should 
make nothing depend upon them beyond 
securing to each party his substantive rights 
—a fair chance to meet his adversary’s case 
and a full opportunity to present his own. 
No party should be permitted to defeat his 
opponent, or to throw him out of court and 
compel him to begin anew because of them. 
He should be able to use them simply to 
obtain a fair opportunity of meeting the case 
against him and of making his own case. For 
example, in case of a variance, the inquiry 
should be, did the party who complained ask 
for time or opportunity to meet the point of 
which he was not fairly apprised and for which 
he was not prepared, and was he given a fair 
chance to meet it? Where no other advan- 
tage could be had than securing a fair oppor- 
tunity to meet proof adduced without fair 
notice, very few complaints of variance would 


41 Some Principles of Procedural Reform, 4 IIl. 
Law Rev., 388, 4 01. 
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be made. What this would mean may be 
understood by turning to a paper on ‘Taking 
Advantage of Variance on Appeal,’ in which 
it took twenty pages and citation of 338 de- 
cisions of the courts of this state to set out 
the mechanics of the subject.” 

Put simply, this means that rules 
intended to save time and advance 
the business of the court are not to be 
permitted to waste time and obstruct 
the business of the courts by becoming 
the subject of contest between the 
parties, and that rules intended to pro- 
tect the parties are to be available to 
that end only. The objection urged 
is that it is unsafe to give discretionary 
power to judges and that the discretion 
they now have should not be extended. 
But the judge need have no more dis- 
cretion than he has now, with respect 
to rules intended to protect the parties, 
and yet the parties may be limited to 
use of those rules in such way as to 
secure fair notice of the case against 
them and fair opportunity to present 
their own case, and nothing more. 
Without giving the trial judge any 
additional power, we may insist that 
parties use procedural rules, not to lay 
the foundation of an appeal in the future, 
but to obtain a substantial right in the 
present. 

Accordingly, I should propose the 
following proposition as one by which 
those who draft a practice act should 
be guided :— 

III. Rules of procedure intended 
solely to provide for the orderly dispatch 
of business, saving of public time, and 
maintenance of the dignity of tribunals 
should be distinguished carefully from 
rules intended to secure to parties a fatr 
opportunity to meet the case against 
them and a full opportunity to present 
their own case; rulings upon the former 
class should be reviewable only for abuse 


“ Kales, Taking Advantage of Variance on 
Appeal, 2 Ill Law. Rev., 78. 











of discretion and nothing should depend 
on or be obtainable through the latter 
class except the securing of such oppor- 
tunity. * 

Another object in drafting a practice 
act should be to insure trial of the case, 
rather than the record. Our attitude of 
record-worship, partly a remnant of 
the old mode of determining causes, so 
far as possible, by some arbitrary, 
mechanical agency, partly a survival 
of the old writ of error, now superseded 
in most states by the more modern 
appeal, and partly due to a just fear of 
fraud, when amendments could only 
be made by erasure of a parchment 
record, the reasons for which have been 
obsolete for centuries, ‘** serves no useful 
end and should be abandoned. No 
cause which has been heard on evidence 
should be reviewed solely upon pleadings 
and, if a case was made at the trial, 
the question should be whether the 
adverse party was fairly notified thereof 
and had a fair chance to meet it and to 
present his own case, not whether the 
record would sustain a judgment at 
common law. *® 





“Judge Allen puts the same idea thus: ‘The 
essentials of procedure are fair statements of the 
claims of the parties, reasonable notice of every 
hearing at which any question is to be presented 
for decision, and a fair opportunity to produce 
evidence and be heard on the facts and the law; 
and these the legislature should require. Hard and 
fast rules of pleading and procedure in minor par- 

wars are far more likely to prevent than to 
facilitate the administration of justice.’’ Address, 
“The Revised Code of Procedure in Kansas,” 
before the Missouri Bar Ass’n, September 18, 1909, 


p. 4. 

#3 Bl. Comm., 409-410. 

“ For an example of trying the case, rather than 
the record, see eee v. Stuart King (1908), 2 
K. B. 696. Here defendant had given plaintiff 
a check in a betting transaction. Afterward in 
consideration that plaintiff would not present the 
check and injure defendant’s credit, defendant 
Promised to pay it. The action, according to the 
endorsement on the writ, which stood for a plead- 
ing, was On the consideration for which the check was 
given. The trial court held that although there 

d be no recovery upon the consideration for the 
check or upon the check itself, because the tran- 
Saction was a wager, yet as the evidence showed 

new contract, upon a new consideration, to 
pay the check, there could be a recovery upon that 
contract, and rendered judgment accordingly. 
On appeal, this was affirmed, the Court of Appeal 
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In consequence, we may lay down 
as a further principle :— 

IV. The court should be able at all 
stages to try the case, not the record, and 
except as a record of what has been done 
may be necessary to protect substantive 
rights of the parties as the suit progresses, 
the sole concern of the court with respect 
to the record should be to see to it that 
at the termination of the litigation it 
records the judgment rendered and the 
causes of action and defenses adjudicated. 

As a corollary of the foregoing prin- 
ciple, pleadings should exist, not to 
furnish a necessary formal basis for the 
judgment, but solely to afford notice 
to the respective parties. Professor 
Whittier has argued this in a recent 
paper which deserves careful reading. *® 
In my paper already cited, the propo- 
sition is discussed as follows :— 


“What is claimed now is that pleading 
separates issues of fact from those of law. 
But it does so most imperfectly. What is 
accomplished in this direction by the common 
counts and general issue? On the other hand, 
where the declaration does not set out all 
the elements of a cause of action and a de- 
murrer is interposed, the separation of law 
and fact is formal only. In substantial 
result, nothing has been achieved. It is 
rare indeed that a cause may be disposed of 
finally upon the questions of law raised by 
demurrer. Others insist upon pleadings con- 
taining all the elements of a legal statement 
of the case as necessary to a proper record and 
to give to litigants the advantage of a plea 
of res judicata, if molested again for the same 
cause. But pleadings need not and do not 
perform this function. Who can tell from 
a record in assumpsit, with common counts, 
plea of the general issue, verdict and judg- 
ment, what was in fact tried and adjudged? 
Long ago men resorted to extrinsic evidence 
for that purpose. On the other hand, there 
are many jurisdictions where claims against 
the estates of deceased persons are litigated 





saying that in such a case the judge should make 
or direct a formal amendment, so that the record 
would show what was the basis of the judgment 
rendered. 

46 Judge Gilbert and Illinois Pleading Reform, 
4 Ill. Law Rev., 178. 
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with no other pleadings than an informal 
statement of claim in which no attempt is 
made to state a cause of action, and no diffi- 
culty from want of sufficient record has 
arisen. The truth is, a system of pleadings 
designed solely to afford notice to the respec- 
tive parties will meet this need completely. 
If it provides a method by which the parties 
have sufficient notice, we may be sure that 
others who have occasion to know will find 
the statement and indorsed summons of a 
simpler procedure entirely adequate. The 
better it fullfils the purpose of notifying the 
parties of the claims and defenses of their 
adversaries, the better a system of pleading 
will meet the requirement of a record by 
which to maintain a defense of res judicata. 
As Mr. Justice Holmes has put it so aptly, 
the basis of requirement that a pleader set 
out all the legal elements of his case in the 
form of averments of issuable facts, is ‘the 
inability of the seventeenth-century common 
law to understand or accept a pleading that 
did not exclude every misinterpretation ca- 
pable of occurring to an intelligence fired with 
a desire to pervert.’ The principle of making 
nothing depend upon rules of procedure 
beyond securing to the parties fair opportunity 
to meet the case against them and full oppor- 
tunity to make their own case, is decisive. 
Requiring a statement of a cause of action 
affords opportunity for procedural points as 
such without any gain to substantive rights. 
Notice to the parties is enough. Neither 
court nor counsel requires to be told what 
the.elements are that must go to make up the 
claim or defense asserted.” 


Hence a further principle may be 
laid down :— 

V. The sole office of pleadings should 
be to give notice to the respective parties 
of the claims, defenses and cross-demands 
asserted by their adversaries; the pleader 
should not be held to state all the elements 
of claim, defense or cross-demand, but 
merely to apprize his adversary fairly 
of what such claim, defense or cross- 
demand will be. 

Another principle may be suggested 
without discussion :— 

VI. No cause, proceeding or appeal 
should be thrown out solely because brought 
in or taken to the wrong court or wrong 
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venue, but tf there is one where it may 
be brought or prosecuted, tt should be 
transferred thereto and go on there, all 
prior proceedings being saved. 

This principle, which obtains now 
in the appellate procedure of Illinois,‘ 
should be extended to every part of 
procedure. Especially should this be 
done with respect to venue. It was 
an abuse ever to introduce the idea of 
venue as a place where suit must be 
brought. This is particularly true in 
equity, where there never was such 
a thing as venue until introduced by 
statutes in some of our states. At law, 
the question should be one of place 
of trial, as it was at common law, and 
if fixed wrongly, the cause should be 
transferred to the proper county, if 
any one asks for such an order.* 

VII. The equitable principle of com- 
plete disposition of the entire controversy 
between the parties should be extended to 
tts full content and applied to every type 
of proceeding. 

To carry out this principle fully, 
five propositions may be made:— 

(1) The courts should have power 
and it should be their duty in every sort 
of cause or proceeding to grant any relief 
or allow any defense or cross-demand 
which the facts shown and the substantive 
law may requtre. 

This proposition is argued fully, so 
far as it involves administration of legal 
and equitable remedies in the same pro- 
ceeding, in the paper already referred to.“ 
But a further question arises, not there 
discussed, as to the advisability of 
maintaining separate forms of action 
for legal relief. Mr. Gilbert does this, 


“ Practice Act of 1907, $102. 
# See i 


lifornia Code Civ. Proc., §30; New 
York Code Civ. Proc., §987; Colorado Code Civ. 
Proc., §30; Wisconsin, §2621. But the Wisconsin 
Code prescribes too much detail as to making the 
change and all our codes lay down too many rules 
as to where causes must be tried. Cf. Consolidated 
Rules of the Supreme Court for Ontario, rule 529. 

#4 Ill. Law Rev., 491, 498-501. 
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providing an elaborate scheme of dis- 
tinct actions and proceedings.®°® The 
Massachusetts Practice Act took the 
same course, but simplified the system 
of actions, providing for four only: real 
actions, contract, tort, and replevin.*! 
The New York Code abolished all forms 
of actions and provided for one civil 
action.*? Because the earlier decisions, 
still adhered to in some states, insisted 
that the common law actions inhered 
in nature and could not be done away 
with, and hence held that a plaintiff 
was bound irrevocably to the theory 
of his case which he appeared to intend 
to put forward in his pleading, many 
have asserted that this provision of the 
New York Code was a failure.5* But 
the growing tendency today in Code 
states is to do away with this doctrine 
of “theory of the case” and carry out 
the spirit of the code.5* In view of 
these decisions, it is an anachronism 
to set up a system of distinct actions 
at law in 1910. Whenever this is 
attempted, whether by legislation or, as 
insome of the code states, by judicial 
decision, there is always danger that 
the new system will outdo the old in 
rigidity .55 

(2) No cause or proceeding should 
fail or be dismissed for want of necessary 
parties or for non-joinder of parties, but 
provision should be made to bring them 
in.38 

(3) Jotnder of all parties to a com- 
plete disposition of the enttre controversy 
should be allowed in every sort of cause 


_ 


“Act in Relation to Courts, §1. 

" Pub. Stat.-Mass., c. 167, §1. 

8N. Y. Code Civ. Proc. §3339. 
Di E. g.,2 Andrews, American Law (2 Ed.), §635 

seq. 
"White v. Lyons, 42 Cal., 279; Rogers v. Du- 
hart, 97 Cal., 500; Cole v. Jerman, 77 Conn., 374; 

riner v. Corwine, 57 Ohio St., 246; Cockerell v. 
Henderson (Kan.), 105 Pac. Rep., 443. 

See Mr. Hornblower’s remarks qe in 2 
Andrews Am. Law (2 Ed.), §635, note 29. 

“See Kansas Revised Code Civ. Proc., §93, 
Which does away with demurrers for misjoinder 
or defect of parties. 
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and at every stage thereof, even though 
they are not all snterested in the entire 
controversy.5* 

(4) Courts should have power in all 
proceedings to render such judgment 
against such parties before them as the 
case made requires tn point of substantive 
law, to render different judgments against 
different parties or in favor of some 
and against others, whether on the same 
stde of the cause or not, and to dismiss 
some and grant relief against others, 
tmposing costs in case of misjoinder 
or unnecessary joinder upon the party or 
partses responsible therefor. 

(5) Jotnder of causes of action should 
be permitted although they do not all 
affect all of the parties to each, subject 
to the power of the court to order separate 
trial or separate prosecution of one or 
more of them, tf they cannot be tried or 
prosecuted together conveniently. 

This is the English practice.5* The 
Revised Code of Kansas, which contains 
the best provision upon the subject to 
be found in the United States, permits 
free joinder of any and all causes of 
action subject to the one limitation 
(except in foreclosure proceedings) that 
all of the causes of action joined must 
“affect”’ all of the parties to the cause.** 
The limitation does not seem necessary. 
The question is one of convenience. 
Hence it would seem preferable to per- 
mit the court to direct a severance or to 
direct separate trials, in the interest of 
convenience and the orderly dispatch 
of business, where expedient in particu- 
lar causes. 

VIII. So far as possible, all questions 
of fact should be disposed of finally upon 
one trsal.®° 


57 Cf. Mr. Gilbert’s amended draft, §§184-186, 
——- joinder in the alternative and joinder 
in case of doubt. These are excellent provisions. 

58Rules of the Supreme Court, Order 16, rule 11. 

Kansas Rev. Code Civ. Proc., § 88. 

6 This principle requires abolition of the second 
trial of course in ejectment wherever that ana- 
chronism still exists. 
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In furtherance of this principle, four 
propositions may be suggested. 

(1) Questions of law conclusive of 
the controversy or of some part thereof, 
should be reserved and a verdict should be 
taken subject thereto, if the questions 
are at all doubtful, with power in the 
court, and in any other court to which 
the cause may be taken on appeal, to 
enter judgment esther upon the verdict 
or upon the point reserved, as tts judg- 
ment upon such point reserved may 
require. 

This is a common-law practice, still in 
use in some states. It ought never 
to have been abandoned. The pro- 
position was recommended in the report 
of the committee of the American Bar 
Association already referred to and, 
after debate, was adopted overwhelm- 
ingly.*' It is discussed in that report®? 
and also in the paper heretofore referred 
to.* 

(2) In case a new trial is granted, 
it should only be a new trial of the question 
or questions with respect to which the 
verdict or decision ts found to be wrong, 
if separable. 

The judicial working out of this rule 
was one of the triumphs of Chief Justice 
Doe. His argument is unanswerable:— 

“There is no general rule that when there 
has been an error in a trial, the party pre- 
judiced by it has a legal right to a new trial. 
He has a legal right to a cure of the error, 
but not a choice of the remedies. 

When the erroneous part of a case is cured, 
the general principles of our jurisprudence do 
not require the application of the remedy to 
other parts of the case which do not need it.’’** 

The rule is adopted in the Revised 
Code of Kansas.** 

(3) Wherever a different measure of 

61 Rep. Am. Bar Ass’n, xxxiv, 82. 

62 Tbid., 582-585. 

63 4 Ill. Law Rev., 503-4. 

84 Lisbon v. Lyman, 49 N. H., 582. 


65 Kansas Rev. Code Civ. Proc., §307. This is 
also the English practice. Order 39, rule 7. 
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relief or measure of damages must be 
applied, depending upon which view 
of a doubtful question of law is taken 
ultimately, the trial court should have 
power, and tt should be its duty, to submit 
the cause to the jury upon each alternative 
and take tts verdict thereon, with power 
in the trial court, and in any court to 
which the cause may be taken on appeal, 
to render judgment upon the one which 
tts deciston of the point of law involved 
may require. 

(4) Any court to which a cause is 
taken on appeal should have power to 
take additional evidence, by affidavit, 
deposition, or reference to a master, for 
the purpose of sustaining a verdict or 
judgment, wherever the error complained 
of ts lack of proof of some matter capable 
of proof by record or other incontrovertible 
evidence, defective certification, or failure 
to lay the proper foundation for evidence 
which can, tn fact, without involving 
some question for a jury, be shown to be 
competent.°* 


Perhaps, in one respect, the rule 
should go further. If, though in form 
the matter is one for the jury, yet the 
nature of the proof is such that the 
finding of the jury would be directed, 
the appellate tribunal should be able 
to receive the evidence. 


IX. No judgment should be set aside 
or new trial granted for error as to any 
matter of procedure unless it shall appear 
to the court that the error complained of 
has (a) resulted in a violation of sub- 
stantive law or (b) deprived a party 
of some right given by adjective law to 
insure a fair opportunity to meet his 
adversary’s case or a full opportunity 
to present his own, provided tt appears 
that he had a case to present or hada 


6 Cf. Rules of Supreme Court (English), Order 
58, rule 4; Kansas Revised Code Civ. Proc., $580. 
See discussions in 3 Ill. Law Rev., 586, 4 Ill. Law 
Rev., 505, Rep. Am. Bar Ass’n., xxxiv, 598-600. 
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real interest in meeting his adversary’s 
case.®" 

This principle has been approved 
twice by the American Bar Association 
by more than a two-thirds majority of 
those voting and was embodied in the 
recent proposals of the judges of Cook 
County.®* 


X. The jurisdsction to prevent con- 
troversy by construction of instruments 
should be extended to all cases upon deeds, 
wills, contracts or other instruments upon 
which questtons of construction arise 
or the rights of parties are doubtful; it 
should also be extended to questions of 
statutory construction and constitutionality 
by a simple proceeding analogous to the 
“originating summons” of the English 
practice. 


So long as only questions for the 
court are involved and there is nothing 
calling for a jury, the jurisdiction to 
construe instruments ought not to be 
confined to directions to trustees and 
cases where equitable interests are in- 
volved. The preventive jurisdiction 
should be extended at this point. It 
should not be necessary to break a 
contract in order to ascertain what it 
means. It should not be necessary for 
a law-abiding citizen to break the law 
in order to find out what are his duties 
or to ascertain the constitutionality 
of a statute. It ought not to be that 
unless a case for a bill of peace can be 
made, often presenting the unseemly 
spectacle of one department of the 
government tying up another, one 
must submit to an unconstitutional 
statute or else to an arrest. It should 
be possible to notify all persons who are 


—_—- 


Cf. Wigmore, Pocket Code of Evidence, p. xi 
and rule 23; Report of Committee on Simplification 
of Procedure of Association of the Bar of the City 
of New York, pp. 7-8; Kansas Rev. Code Civ. 
Proc., §307; Rep. Am. Bar Ass’n, xxxiii, 542-546; 
peper of Everett P. Wheeler, 21 Green Bag, 57; 
4 Ill. Law Rev., 505-506. 

3 Ill. Law Rev., 586. 


or whom, in case of constitutionality, 
the court by general rule or otherwise 
may determine to be entitled to notice, 
and to present the question of construc- 
tion or constitutionality to the court 
without the fiction of a “‘test case.” 
An excellent example of the possibilities 
of such a jurisdiction is furnished by 
the English practice of “originating 
summons” under Order 54a. That 
order provides that “‘any person claiming 
to be interested under a deed, will, or 
other written instrument, may apply 
by originating summons for the deter- 
mination of any question of construction 
arising under the instrument and fora 
declaration of the rights of the persons 
interested.” The wide scope of this 
practice has obvious advantages in 
preventing long and expensive litigation. 
But its simplicity of form is also note- 
worthy. Instead of the formal pleadings 
of a suit for construction, the summons 
reads :— 


“Let within eight days after ser- 
vice of this summons on him, inclusive of the 
day of such service, cause an appearance to 
be entered for him to this summons, which is 
issued upon the application of , who 
claims to be [state the nature of the claim] 
for the determination of the following ques- 
tions: [State the questions. ]’’ 


XI. An appeal should be treated 
as a motion for a rehearing or new trial 
or for vacation or modification of the 
order or judgment complasned of, as 
the cause may require, before another 
trbunal. 


At common law, after trial at nist 
prius, the cause was heard by the court 
in bank upon rule for a new trial or 
motion in arrest or for judgment non 
obstante. In that simple proceeding 
and not in the writ of error, an inde- 
pendent proceeding of a formal and 
technical character, is the true analogy 
for appellate procedure. Unhappily, 
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the other has been followed. In conse- 
quence four per cent of the points 
decided annually by our courts of 
review are points of appellate practice. 
In ten years, 1896-1906, our courts 
decided 2377 points of appellate prac- 
tice—almost as many as the combined 
points of Master and Servant and Muni- 
cipal Corporations, or of Carriers, Con- 
stitutional Law, Corporations, Negli- 
gence and Sales added together. Indeed 
appellate procedure is by far the bulkiest 
single topic in our digests. This is 
wholly unnecessary. Procedure on ap- 
peal may be and should be as simple as 
procedure upon a motion. 

In aid of this proposition, two sub- 
ordinate proposals may be suggested :— 

(1) So far as they merely reiterate 
objections already made and ruled upon, 
exceptions should be abolished; tt should 
be enough that due objection was inter- 
posed at the time the ruling in question was 
made.** 

(2) Upon any appeal, in any sort of 
cause, the court should have full power 
to make whatever order the whole case 
and complete justice in accord with 
substantive law may require, without 
remand unless a newe trial becomes 
necessary. 


There should be no occasion for the 


69 Judicature Act (1873), rule 49; Kansas Rev. 
Code Civ. Proc., §574; Gilbert, Act in Relation 
to Courts, §1703. 


The Green Bag 


cases involving construction of man- 
dates of which our reports show s0 
many. Wherever possible, the review- 
ing court should be able to and should 
do its work completely. 

In the foregoing program I have 
said nothing of criminal procedure, 
which presents many features demand- 
ing special treatment, of the charge 
of the court, a subject to which forensic 
subtlety, which once busied itself with 
the writ and later with the pleadings, 
now chiefly attaches itself, nor of dis- 
covery. Each of these is of great im- 
portance in procedural reform; but 
each would demand a separate paper, 
if treated adequately. 

If some of the propositions in the 
latter portion appear radical, it should 
be observed that as to these, a practice 
act such as is proposed would not require 
that all of them be put in the form 
of fixed rules and imposed on bench 
and bar at one stroke; rather the courts 
would be empowered to give effect 
to them, as the practice could be de- 
veloped by rules of court and as use 
of such power became expedient. More- 
over, nothing has been suggested which 
has not been tried and found practicable 
in some common-law jurisdiction. Let 
us remember that not England merely, 
but Canada and Australia, have put 
these principles, and others more far- 
reaching, into actual practice. ° 








American Editorial Comment Upon the 
Corpus Juris Project 





PREFATORY 


E devoted our issue of February, 1910, 
to a discussion of the proposal that 
the best brain power of the profession be 
organized in a practical manner for the pre- 
paration of a philosophic and scientifically 
co-ordinated statement of the principles 
governing the entire body of American law. 
The plan was unfolded in an article entitled 
“Memorandum in re Corpus Juris,” printed 
in the February number, pp. 59-89. An 
analysis of the memorandum appeared on 
p. 90, and expressions of opinion upon the 
project at pp. 91-113 from seventy or more 
of America’s ablest men of the law, such as 
Governor Hughes, Justices Day and Moody 
of the Supreme Court of the United States, 
the late Justice Brewer, Judge Dillon, Judge 
Parker, Senator Root, Mr. Choate, General 
Hubbard, Mr. Stetson, Mr. Hornblower, 
Mr. Wheeler, Senator Manderson, Attorney- 
General Wickersham, Secretary of War 
Dickinson, Solicitor-General Bowers, Am- 
bassador Bryce, Sir Frederick Pollock, United 
States Circuit Judges Gray, Grosscup and 
Lanning, the late Dean Ames of Harvard, 
the Deans of the Columbia, Cornell and Yale 
law schools, Hon. John Sharp Williams, 
the Chief Justices of numerous State Appellate 
Courts, etc., etc. Our own editorial comment 
appeared in the same number at pp. 138-139; 
and passim, in the issues following, will be 
found, under the title “American Corpus 
Juris,” in our Review of Periodicals depart- 
ment, excerpts from the more important 
periodical comments. 
The views upon the project of President 
Taft and of the distinguished German jurist, 
Heinrich Brunner of Berlin, are quoted on 


Review of Reviews :— 
WANTED—AN AMERICAN JUSTINIAN 


The February issue of the law magazine, 
the Green Bag, is unique in devoting its 
contents entirely to one subject. This 
subject, of the highest importance to the 
members of the legal profession and (did 


NOTE 


p. 430 of the July number. In that issue also, 
at pp. 420-423, is a further expression of the 
Green Bag’s opinion upon the importance 
of the undertaking. But the judgment of 
keen minds outside the profession cannot but 
prove helpful. In the last analysis general 
public sentiment is expressive of the under- 
lying forces which necessarily affect the 
ultimate triumph of great projects and make 
or mar them. Indeed, there can be no 
successful administration of justice in any 
nation without the support of the people, 
which manifests itself in a healthy public 
opinion. 

Of the American Corpus Juris project, 
there has been nation-wide editorial approval 
and keen appreciation of its importance. 
The editorial pages of leading journals un- 
doubtedly reflect public sentiment, and public 
sentiment will necessarily have a potent 
influence in moving the man or men to act 
who have it in their power to establish the 
suggested Foundation of Jurisprudence— 
a sine qua non of the success of the movement. 

No single and isolated expression of opinion 
can be safely accepted as a guide to the senti- 
ment of the public. This may, however, be 
gathered from a large volume of editorial 
comment, which in a very real sense serves 
as a true gauge of public thought. In sucha 
movement as this, it is of importance to the 
profession to know the trend of public opinion. 
Accordingly in the pages following, we give 
to our readers a reprint of a number of edi- 
torials in leading journals, representative 
of various and widely separated sections of 
the country. We comment thereon in the 
Editor’s Bag, at p. 485 of this issue.— Editor. 


they but know it) of equal, if not greater, 
importance to the public themselves, is a 
proposal to arrange and publish an American 
Corpus Juris,—that is, a complete statement 
of the entire body of American law on the 
lines of Justinian’s Pandects. The need of 
such a work has been felt through more than 
a century of our history. James Wilson, 
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one of the signers of the Declaration of In- 
dependence and also a justice of the Supreme 
Court of the United States, himself began 
the ‘‘Herculean task,’’ and actually assem- 
bled 1702 statutes. ... During the years 
that have passed since Wilson’s day our 
case-law has multiplied and our statute law 
has increased to such anextent that in 1910 
a former president of the American Bar 
Association, the Hon. Frederick W. Lehmann, 
of St. Louis, is constrained to describe the 
situation as follows:— 


“If an American wishes to know the laws of his 
country he must turn to several hundred volumes 
of statutes, several thousand volumes of reports of 
adjudicated cases and almost as many more 
volumes of text-books, commenting upon and ex- 
pounding the statutes and the cases  , e 
the rule by which he is to be governed in any transac- 
tion is somewhere in that confused mass of legal lore, 
and it isso plain and so simple that it is his own 
fault if he does not find it or does not understand 
when he has found it.” 


Of other testimonies to the imperative 
need of such a work as that proposed, the 
Green Bag furnishes a-plenty. We can cite 
only a few. Gen. Thomas H. Hubbard, of 
New York, says:— 


“Statutes are enacted by thousands each year in 
the federal and state legislatures. Judicial deci- 
sions do and must increase with bewildering rapid- 
ity, while courts . + must attempt to reconcile 
all these. . . Lawyers, courts, Legislatures, 
and the public are burdened with the effort to find 
what is the law and to apply it.” 


One of the ablest justices of the Supreme 
Court of the United States asserts:— 


“Every additional day of judicial duty brings to 
me a deeper conviction of the absolute necessity of 
some system of orderly and scientific classification 
of the great mass of confused precedents.” 


Judge Dillon frankly declares :— 


“This colossal body of case-law is wholly unorgan- 
ized and even unarranged. The infinite 
details of this mountainous mass in its existing 
shape,—bear me witness, ye who hear me,—no in- 
dustry can master and no memory retain.” 


It must not be forgotten that, as hinted 
above, this matter is just as vital to the pub- 
lic as to the lawyers; for, so long as the 
latter admit their inability to determine what 
the law really is, litigation is bound to be 
needlessly expensive and delays unavoidable. 





The Outlook:— 
SIMPLIFY THE LAW 


Law is, or ought to be, the application 
of common-sense principles to the deter- 
mination of the material rights and duties 
of men in the varied relationships of modern 
life. The principles are comparatively few 
and simple; the applications are endless 
and complicated... . 

To determine what are the rights of the 
person, of the family, of property, and of 
reputation, how far society will go in pro- 
tecting these rights, and how far it will 
protect them by criminal proceedings and 
how far leave them to be protected by 
private suits at law, involves endless ques- 
tions, and in solving these questions the 
courts of the Anglo-Saxon people have 
been engaged ever since they have had 
courts. An immense mass of these decisions 
has been accumulating in England since the 
organization of the King’s Bench in the 
fourteenth century. In this country there 
are independent courts in forty-six states, 
besides federal district and circuit courts, 
and a Supreme Court of the United States. 
To know what law is and has been as decided 
by these courts would require a knowledge 
of all their decisions, an evidently impossible 
knowledge. 

Some work which should embody in a well 
organized and analyzed system, and in a 
measurably compact form, a comprehensive 
statement of these legal principles and their 
application as already determined by com- 
petent authority, has long been regarded by 
the more eminent jurists as something 
greatly to be desired. It is desirable, not only 
for the profession, but even more so for the 
laity. Properly edited, and under such aus- 
pices and in such fashion as to command the 
confidence of the courts, and become by 
its own intellectual and moral value a quasi 
authority, it would both simplify and reduce 
litigation. It should not be enacted into law by 
legislation, for this would be to transfer it 
into a code, and experience has proved that 
codes tend rather to multiply than to diminish 
judicial decisions, since the courts are not 
guided by them but are governed by them, and 
therefore must give them authoritative inter- 
pretation. ... It ought not to be published 
for private profit, because to carry moral 
authority it should be free from the taint of 
commercialism. It should be an endowed 
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undertaking. If its value to the community 
were adequately understood, it ought to be 
possible to procure the endowment. It is as 
legitimate a subject for endowment as a 
library, a hospital, or a university. 

A plan for carrying into execution this 
great work, long desired by the bar, has 
now been so far definitely formed as to receive 
a full exposition and a hearty indorsement 
from the Green Bag, a leading conservative 
law journal. We slightly abbreviate, but in its 
own words, that journal’s estimate of the 
men who are planning the work:— 

A more happy combination than that of the 
three men who are planning this great undertaking 
could not have been found. Mr. Alexander unites 
with the physique of an athlete, the clear mind of 
ascholarly thinker and the executive ability of a 
magnetic and indefatigable organizer. Dr. Andrews 
is a jurist of remarkable powers of analysis, of 
classification and exposition, a master of the science 
of jurisprudence, to the study of which he has 
devoted himself with great industry, having proved 
himself one of the great constructive legal minds of 
the age. Dean Kirchwey, of Columbia Law School, 
enjoys a national reputation as a teacher and 
writer, is a former President of the Association of 
American Law Schools, and is admirably qualified 
for editorial duties requiring extensive knowledge 
of the work of the country’s ablest Jaw professors 
and writers. 

The Outlook agrees with the Green Bag 
that “‘the undertaking could not be in safer 
hands.” Demanded alike by the interests 
of the profession and of business men, in- 
dorsed without dissent by the ablest lawyers 
and jurists, with law scholars of distinguished 
ability ready to undertake it, the work needs 
only some man of financial ability to provide 
the necessary funds. Such an undertaking 
carried to completion would be at once a great 
service and a great honor to the country. 


Literary Digest :— 
TO CLEAR OUR LEGAL JUNGLE 


Few people who go to law probably realize 
the risk they run of suffering injustice at the 
hands of judges and lawyers to whom the 
law itself is, a confused chaos of uncertainties. 
“Bench and bar alike,” says a writer in the 
Green Bag (Boston, February), ‘“‘have been 
and are floundering in the mazes of un- 
organized, unsystematized, and often con- 
flicting rules and decisions.” A New York 
banker is quoted as saying that “‘the greatest 
tisk in business is the legal risk,”’ and William 
B. Hornblower, ex-president of the New York 


State Bar Association, declares that ‘‘the 
present condition of the law is little short of 
appalling.” A Berlin jurist, who recently 
came to America to prosecute legal research, 
remarks that very soon he found himself 
“lost between hundreds and thousands of 
unsystematized decisions without any possi- 
bility of systematizing them myself.’’ The 
deplorable result of this confusion is that 
much needless litigation crowds and clogs 
the courts, delays justice, and often defeats 
it. ‘It is often impossible,’’ says Mr. Justice 
Day, of the Supreme Court, “for counsel 
to give legal advice competent to guide their 
clients in doing what the law sanctions and 
approves, and refraining from disobeying 
the law, which, if litigation follows, they are 
presumed to know.” 

To clear this legal jungle or jumble Mr. 
Lucien Hugh Alexander presents in the 
Magazine named above a scheme conceived 
and worked out by Dr. James DeWitt 
Andrews, Prof. George W. Kirchwey, and 
himself. It might seem to the layman an 
impossible task to systematize into a well- 
ordered whole the formidable mass of laws 
and decisions of the federal and state 
legislatures and courts. But, as Mr. Justice 
Holmes observes, ‘“‘the number of our pre- 
cedents when generalized and reduced to a 
system, is not unmanageably large,” and 
“they present themselves as a finite body of 
dogma, which may be mastered within a 
reasonable time.” Judge Dillon, too, says 
that while ‘‘the number of cases is legion,” 
yet “the principles they establish are com 
paratively few, capable of being thoroughly 
mastered and capable also of direct and in 
telligent statement.” .. . 

The authors of this scheme have gone sc 
far as to figure out the actual cost of producing 
order out of chaos, and they set the figure 
at $600,000. They boldly ask some multi- 
millionaire to come forward with this sum... . 

The codes of Justinian and Napoleon will 
preserve their fame as long as laws and justice 
endure—why should not some American 
capitalist secure immortality on the same 
terms? Prof. Roscoe Pound, of the University 
of Chicago, writes :— 

“It has been said that the crimes of a Bona- 
parte and the bigotry of a Justinian will be 
forgotten because at their bidding the rough 
places in the way of justice were made smooth. 
The patron under whose auspices the way of 
American justice shall be made smooth 
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will have done no less and will be the greater, 
in that he devoted his own while they com- 
manded the resources of states."’ 


The plan is commended by such eminent 
authorities as Elihu Root, Alton B. Parker, 
Governor Hughes, Justices Day, Moody, 
and Brewer, James Bryce, Joseph H. Choate, 
Attorney-General Wickersham, John Sharp 
Williams, Judges Gray and Grosscup, and 
Woodrow Wilson. Some of the im- 
portant benefits of such a code are thus 
enumerated :— 


“The proposed statement of the American 
Corpus Juris would tend to bring about 
uniformity between the different states 
in the administration of justice. It 
will make the administration of justice 
more exact and enable the average citi- 
zen to secure cheaper and more speedy 
justice. 


“The publication of the American Corpus 
Juris, prepared in the way outlined, and 
representing as it would more than a century 
of not only the intellect and wisdom of the 
Federal courts, but of the learned jurists 
expounding the law from the benches of the 
appellate courts of every state in the Union, 
could not but place America in the lead of the 
world in the field of jurisprudence, and enable 
her to exercise a more potent influence in 
world councils.” 


Judge J. H. Reed, of Pennsylvania, is 
quoted as saying:— 


“Nothing has contributed more to the 
general unrest, and to the growth of strange 
doctrines of government and increase of 
foolish and injurious legislation than the 
uncertainty of legal decisions. And this 
uncertainty is largely due to the mass of 
reported cases, which are increasing by the 
thousands yearly, and which the practising 
lawyer and trial judge are compelled (in 
most cases hurriedly) to attempt to reconcile. 
In most cases, the best counsel can do in 
advising is to guess at the probabilities. The 
client suffers by this uncertainty, and there 
can be no greater public service than is sug- 
gested by your memorandum, for every one, 
rich or poor, large business man or small 
trader, even the proverbial widow and orphan 
are vitally interested in knowing to a practical 
certainty their respective rights and duties.” 


The Green Bag 


The Independent :— 
AN AMERICAN JUSTINIAN NEEDED 


The Green Bag, a leading law magazine, 
in its February issue, draws the curtain aside 
and presents a graphic picture of the chaotic 
condition of our jurisprudence. It sets forth 
with merciless logic the confusion which 
results from a federal Congress and forty-six 
state legislatures adding to and changing, 
without system or co-ordination, our in- 
herited common law judicature. This con- 
fusion is worse confounded by as many state 
and national supreme courts, establishing 
by their precedents tens and hundreds of 
thousands of precedents, printed as authorities 
and cited by the bar and the courts as binding 
precedents, but which have never been 
adequately analyzed or organized so as to 
present a complete system of principles. Yet 
lawyers must examine and marshal them as 
best they can in the presentation of causes, 
although they well know that ‘“‘a precedent 
can be found for almost any proposition of 
law, no matter how erroneous.” Little 
wonder is it that litigation is tedious, uncer- 
tain, unsatisfactory and expensive. 

This is the fundamental cause for most of 
the criticism of our courts. Lord Bacon 
said truly: “A country in which the laws are 
indefinite and uncertain is in iron servitude.” 

The confidence of the people in the general 
integrity of our courts is not at all impaired; 
but they have lost their faith that a just 
decision will surely be reached in every case. 
If such are the conditions now, what will 
they be, when in a century, our population 
will be counted by hundreds of millions, and 
legal decisions numberless? 

George W. Kirchwey, dean of the Columbia 
University Law School, James DeWitt 
Andrews, long the chairman of the American 
Bar Association’s Committee on Classification 
of the Law, and Lucien Hugh Alexander, of 
the Philadelphia bar, present in the current 
Green Bag a plan for the solution of this prob- 
lem from the pen of the latter. After analyz- 
ing the conditions and showing how the 
problem has baffled the profession for more 
than a century, the plan is unfolded. It 
provides for organizing the best brain power 
of our bench and bar for the preparation of a 
complete, philosophical and adequately co- 
ordinated statement of the American Corpus 
Juris, by which is meant the entire body 
of our law, national and state... . 
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As is said by Chief Justice Clark, of North 
Carolina, the project is a proposal ‘‘to do for 
this country what Justinian did for Rome, and 
Napoleon for Western Europe.” 

... The proponents of the plan estimate 
the cost at upward of one million dollars. . . . 
With such a foundation, it is believed the 
ablest talent could be secured, and that the 
entire body of principles controlling the 
administration of our law could be exhibited 
in approximately twenty volumes of a 
thousand pages each, not as a code nor an 
encyclopedia, but in the form of a well- 
balanced and proportioned body of legal 
principles. 

It is apparent that this work, when pub- 
lished, would be a necessary part of the 
equipment of every judge and practising 
lawyer. “It would be,” as the late James 
C. Carter declared, ‘‘the one indispensable 
tool of his art.’” Such a statement of princi- 
ples would be cheap at any price... . 

The plans have been submitted to a large 
group of the ablest lawyers in this and other 
lands, and have been enthusiastically ap- 
proved. Among those endorsing the project 
are Justices Brewer, Day and Moody, of the 
Supreme Court of the United States; Judge 
Dillon, the Nestor of the American bar; 
John G. Milburn, Senator Root, Alton B. 
Parker, Governor Hughes, Joseph H. Choate; 
Ambassador Bryce and Sir Frederick Pollock, 
of Great Britain; William B. Hornblower, 
Senator Manderson, Attorney-General Wicker- 
sham, Secretary of War Dickinson, Solicitor- 
General Bowers, United States Circuit Court 
Judges Gray, Dallas and Grosscup; the deans 
of the Harvard, Columbia, Cornell, Yale 
and other law schools, and many chief 
justices of the different states. It is doubtful 
if such a galaxy of professional opinion has 
ever before been expressed upon one subject 
and with so much enthusiasm. 

The success of the project is contingent 
upon the establishment of the suggested 
foundation for the advancement of jurispru- 
dence. Here is an opportunity which should 
satisfy the highest kind of altruism. Greater 
service can hardly be rendered to our nation 
or civilization. 

Washington Post:— 
EPITOMIZING THE LAW 


It is curious to observe how the great 
philanthropists of the world usually balk 
at the opportunity to do their fellow men 
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a Teal service. They donate libraries to cities 
that take them under protest, and give large 
sums of money to universities which are not 
really in want, but when it comes to a sensible 
suggestion for remedying a growing evil 
they become strangely economical. 

Attacks on the law’s delays have become 
popular lately, and, in sharp contrast to 
most attacks on public institutions, an actual 
remedy has been suggested. Lucien Hugh 
Alexander, a leading lawyer of Philadelphia, 
who is taking an active part in the movement 
for reform, has suggested the practical solu- 
tion of an American Corpus Juris—a complete 
and comprehensive statement, in a _philo- 
sophical and systematic form, of the entire 
body of American law. 

Such an epitome of American law, re- 
sembling in a manner the embodiment of 
the old English common law, is the real 
remedy for the delays in legal procedure. 
The courts, which are the safeguards of 
American liberty, have been for years in a 
very bad way. They are congested and 
befogged.... Nearly all arguments of 
lawyers and the decrees of courts are based 
on precedent cases, the more recent the better. 

The result of this tendency has been to 
get away from the fundamental principles 
of logical justice. Fifty years ago a great 
judge may have interpreted an important 
law. Because of his reputation that judge’s 
decision may have been accepted, not merely 
as an interpretation of the law, but as the law 
itself. Although honest, the judge’s opinion 
may have been a trifle in error. 

Another judge, later on, may have been 
called upon to decide a similar case. Instead 
of interpreting the original law he bases his 
decision almost entirely upon the precedent. 
And this judge may have swerved a trifle 
further toward error. Continuing this process 
through fifty years would result in the com- 
plete warping of the law, giving it a meaning 
it was never intended to have. 

Mr. Alexander’s suggestion for an American 
Corpus Juris would do away with this growing 
danger to American institutions. It would 
give America a definite form of law, a code 
for the government of all cases, meeting all 
modern conditions. Judges would then be 
called upon to apply this clearly defined law. . . 
There would be no tendency to drift along 
in the path of error. The new plan would 
do away with the day of technicality and 
quibble. 
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To accomplish this great work of codifying 
the laws of the United States requires a 
great deal of money. It is a work that will 
bring everlasting fame to the man who finances 
it. ... Here is an opportunity for John D. 
Rockefeller. It lacks the feature of charity— 
so dear to the heart of the philanthropist— 
but it would be a real service to the country. 


New York Sun:— 
AN AMERICAN CORPUS JURIS 


In the Green Bag law magazine for Feb- 
ruary Mr. Lucien Hugh Alexander of the 
Philadelphia bar propounds a scheme of 
considerable public importance and of much 
interest to the legal profession: for the pre- 
paration and publication of an American 
Corpus Juris. By this he means a complete 
and comprehensive statement in a _philo- 
sophical and systematic form of the entire 
body of American law. The term is borrowed 
from the Corpus Juris Civilis of the Roman 
Emperor Justinian, the second part of which, 
known as the Pandects, was an abridged 
digest of the principles and rules of the Roman 
Perse 

In planning a similar conspectus of Ameri- 
can law Mr. Alexander has been acting in co- 
operation with Mr. James DeWitt Andrews, 
formerly of Chicago but now of the New York 
bar, and Professor George W. Kirchwey, dean 
of the law school of Columbia University. 
Their project has certainly been most highly 
commended by distinguished Judges and lead- 
ers of the barin all parts of the country. . . . 
As to the desirability of such a work there 
can be no difference of opinion. . . . 

To take the vast mass of case law as ex- 
hibited in thousands of volumes of reported 
American decisions and formulate therefrom 
a compact, clear, accurate and systematic 
Statement of the principles and rules which 
constitute the common law in the United 
States is a work which demands a very high 
order of legal and literary ability. Mr. 
Alexander, we believe, is well fitted to under- 
take it and is inspired by an enthusiasm 
which is essential to the success of such an 
enterprise. Professor Kirchwey also possesses 
the requisite learning and experience in the 
elucidation of the law... . 

The plan in outline is ‘‘to block out with 
the ablest expert advice obtainable, the entire 
field of the law under a logical system of 
classification so that when the work is pub- 


lished the law on any particular point may 
readily be ascertained.’’ There is to be a 
board of editors, not exceeding seven in 
number, which will be supreme in every 
editorial matter.... The project also 
contemplates the co-operation of an advisory 
council ‘‘of twenty or twenty-five of the 
strongest men in the profession, both on the 
bench and at the bar, who would not have 
the time to devote to the actual work of 
authorship or editorship,” but who would 
give advice on any point as to which they 
might be consulted by the editors. Still 
further provision is made in the scheme for a 
board of criticism of one hundred or two 
hundred of the ablest lawyers in the land, 
to whom particular parts of the work should 
be submitted for revision as they were pre- 
pared for publication. .. . 

The complete and systematic statement 
of the law of the land thus planned would 
require about twenty volumes of 1,000 pages 
each. Assuming that the requisite talent can 
be assembled to produce it, how is the cost 
of preparation and publication to be met?... 

Mr. Alexander evidently has in mind a 
benevolent trust to do for the law what the 
Carnegie Institution in Washington is doing 
for science. . . . [and] deserves high praise 
for his enthusiastic advocacy of an admirable 
project, and we hope that some patriotic 
American may be found with the wealth and 
disposition to defray the cost of such an under- 
taking. 


Chicago Record-Herald:— 
JUSTINIAN, NAPOLEON—WHO NEXT? 


At the beginning of the consecutive history 
of most peoples stands a lawgiver—a system- 
atizer of the old tangled rules of the popular 
law. Moses, Solon, Manu are but typical 
names. 

Ever and again as great civilizations de- 
velop a time comes when the complexities 
and perplexities of the law have become so 
great that at last some leader undertakes the 
task of simplification and codification. Jus- 
tinian’s fame rests on his code. Bonaparte 
may well be remembered for his code after 
his other claims to fame have become much 
dimmer. 

Some of the best American lawyers think 
the time has come for an American corpus 
juris to be created on a level with these 
others. ... 
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Dean Kirchwey of the Columbia Law 
School, Dr. James DeWitt Andrews and 
Lucien Hugh Alexander are the men who 
have conceived the plan. Their remarks 
about the state of our law and the quotations 
they give on that subject from distinguished 
lawyers and jurists will astound the lay- 
man... . William B. Hornblower says the 
condition of the law is ‘“‘appalling.”’ 

Justice Day says: “It is often impossible 
for counsel to give competent legal advice.”’ 
A New York banker is quoted as saying that 
“the greatest risk of business is the legal risk.”’ 
One of the advocates of the plan writes that 
“Bench and bar are alike floundering in the 
mazes of unorganized, unsystematized and 
often conflicting rules and decisions.’”’ The 
late James C. Carter said that a work such as 
is proposed ‘‘would be the one indispensable 
tool of every lawyer's art,’’ and predicted 
fortune and fame unlimited for its creator. 

It is undoubtedly true that a codification 
of American law such as is suggested, com- 
bined with a simplification of court procedure 
such as President Taft so steadily urges, 
would make the rendering of justice incom- 
parably more exact, and by that very token 
would add immensely to the national wealth. 


Philadelphia Record :— 
AN AMERICAN CORPUS JURIS 


There is a fundamental truth behind the 
legal maxim that “everybody is presumed 
to know the law.’” The time has come, how- 
ever, when even the expert jurists find them- 
selves hopelessly tangled in a maze of judicial 
and statutory verbiage. .. . 

It is not on the lawyers, however, that the 
burden weighs heaviest. One of the best 
known financiers of the world recently ob- 
served that “the greatest risk in business is 
the legal risk.” But on the common people 
the uncertainty of the law bears down with 
crushing force. The great corporations can 
discount the legal risk and write off an ascer- 
tainable percentage of their profits as insurance 
against mischance. The average man has 
no ready means to shift and distribute the 
losses suffered from the law’s defects; he 
must bear them and grin, though it is no 
laughing matter. In respect to reducing the 
Mass of statutory and judge-made law to 
Tational and systematic corpus juris the 
English-speaking nations are a century or 
more behind the rest of the civilized world; 
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and for the indefinite continuation of these 
anarchic conditions it would be difficult to 
find an apology. As Judge Dillon declared, 
“while the number of cases is legion, the 
principles they establish are comparatively 
few, capable of being thoroughly mastered 
and also of direct and intelligent statement.” 
That this is not an unduly optimistic view 
can be shown by actual facts. In the Louisi- 
ana Code the whole law on the subject of 
principal and agent is stated in seventy short 
paragraphs; and it is difficult to think of any 
question arising out of that relation which 
does not find its solution in one of those 
articles. 

It is gratifying to learn that the impulse 
toward a clarification of the legal chaos and 
a systematic reconstruction of our corpus 
juris has proceeded from a member of the 
Philadelphia bar.... It has the indorse- 
ment of the bench and of the leaders of the 
bar, but the high standing of the proponents 
in their profession would commend the plan 
even if it had no other sponsorship than 
theirs. ... 

A work of this character would certainly 
be a boon. There is one pre-condition of its 
success, however, it must be above the 
suspicion of commercialism. To this end a 
foundation will be necessary. The estimated 
requirement is one million dollars. Here is 
an opportunity for philanthropy that would 
do everlasting honor to the giver. Who will 
be America’s Justinian? 


Bench and Bar (New York) :-— 


THE AMERICAN CORPUS JURIS 


The Green Bag for February contains 
something of special interest in an article by 
Mr. Lucien Hugh Alexander, of the Phila- 
delphia bar, setting forth the project of him- 
self, Dean Kirchwey, of Columbia, and Dr. 
James DeWitt Andrews for the compilation 
of ‘‘a complete and comprehensive statement 
in adequate perspective of the entire body of 
American law,’’-—a statement, to quote the 
language of the late James C. Carter, ‘“‘of 
the whole body of the law in scientific language 
and in a concise and systematic form, at 
once full, precise and correct.’”” What a 
project! How it dazzles the eye, and stimu- 
lates the imagination! It is little wonder 
that many of the best legal minds in the 
country have paused for a moment in the 
midst of their labors, judicial or forensic, 
to wish it godspeed, at the very least. 
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The opinions from judges and lawyers 
which make part of the article are most 
interesting reading. There is entire unanimity 
of sentiment that such a work is of transcend- 
ent importance. All are agreed that it ought 
to be done; and there is evident a strong 
disposition to agree with Mr. Alexander's 
emphatic dictum: “J# has got to be done.” 
Certainly it would go far to fend off the 
chaos which sometimes seems to be impend- 
ing. Just as there must be a library with 
adequate shelf-room, properly arranged, for 
the volumes of reports that pour in weekly, 
so must there be a fit receptacle for the con- 
tents of these books. The “living body of the 
law’’ should be something more than a name. 
It should have a concrete embodiment, a 
living organism capable of assimilating this 
mass of decision, and, in turn, of being 
nourished, and growing to greater proportions, 
by means of it,—capable also, to carry the 
simile further, of rejecting what is poisonous 
and incapable of assimilation. 

There is also an agreement, fairly complete, 
that such a work is, essentially, capable of 
achievement. It is not characteristic of the 
American people to be appalled by obstacles, 
however great. In such a work as this, 
however, they undertake something fairly 
comparable in difficulty with any engineering 
feat in the history of the country... . Just 
as the actual raw material, and no second- 
hand substitute for it, must be wrought 
into the finished product, so must the fabric 
of the law be woven out of the host of actual 
decisions, examined one by one. And it must 
be woven out of the very essence of each case, 
—its precise facts, the principle applied to 
them, and the result reached. . . . Often, too, 
the determining principle of the case finds 
inadequate expression in the opinion of the 
court; and in such cases, as it seems to us, 
it is the duty of the ‘expository codifier’’ 
of the law (to use Mr. Alexander’s phrase) 
to ascertain and set forth the inevitable 
logic of the decision,—to draw out the hidden 
meaning of the case, to supplement the court’s 
partial expression of principles, while taking 
care not to run counter to any actual view ex- 
pressed. ... 

“Its execution,” to use the words of 
Governor Hughes, “should be freed from the 
pressure of commercial demands.” But what 
an object for the benefactions of some of our 
latter day philanthropists! A permanent 
Foundation of Jurisprudence, supporting a 


corps of the greatest legal experts of the 
country, first to bring this great work into 
being; then continuously to superintend 
its future growth,—building into the structure 
from year to year, patiently and scientifically, 
the material furnished by courts and legisla- 
tures. A dream at present; but every 
achievement must originate in a dream. 


Legal Intelligencer (Philadelphia) :— 
AN AMERICAN CORPUS JURIS 


We call the attention of our readers to an 
article by Lucien H. Alexander, Esq., of our 
bar, which appeared in the Green Bag of 
February, entitled ‘‘Memorandum in re Corpus 
Juris,”” wherein he presents a plan outlined 
by Dean Kirchwey, of the Columbia Law 
School, Dr. James DeWitt Andrews of the 
New York bar, the author of Andrews’ 
“American Law,” and himself, for the pro- 
duction of a work which shall be, when finished, 
“a complete and comprehensive statement 
in adequate perspective of the entire body 
of American law, our Corpus Juris.” 

The great value of such a work, if well 
executed, both to the profession and to the 
country, cannot be overestimated, but the 
difficulty of accomplishing such a task 
appears, at first sight, almost insuperable. 
The authors of the plan, however, have out- 
lined a Wholly original method of bringing 
to bear upon the subject, in a united effort, 
the highest ability of the profession. Funds 
for the purpose, so as to avoid ‘‘the bane of 
commercialism,” it is hoped, can be obtained 
by persuading some enthusiastic philanthro- 
pist to endow a Foundation of Jurisprudence 
with a million dollars for the publication of 
this and, possibly, subsequent legal works. 
It is suggested by the authors of the plan 
that the money expended in producing the 
work will ultimately be repaid by its sales, 
and thus the Foundation be kept in funds 
for further activities for the benefit of the 
profession. At present the great desideratum 
appears to be an enthusiastic philanthropist 
who will be glad to put up the million dollars. 
While he has not yet appeared upon the scene, 
in view of the many far less useful projects 
which have been heavily endowed, there 
would seem to be ground for hope that he 
may be ultimately discovered. 

It is at once perceived from the mere state- 
ment of the manner in which this work is 
to be produced that it will, in all likelihood, 
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prove of much higher authority than any 
general work on jurisprudence now in the 
hands of the profession. 

As it will have no authority whatever 
from legislation, its standing with the pro- 
fession will depend wholly upon its own 
merits. It must, therefore, of necessity set 
forth with accuracy the existing law on each 
point in the federal courts and in every state 
and where the principles in different juris- 
dictions vary, or where the law in any par- 
ticular jurisdiction is unsettled, the true 
principle must be set forth and sound reasons 
for its support be given. The thing required 
is not a book of reference, but a statement 
of principles sustained by authority and 
sound reason. 

While the task contemplated by the authors 
of the plan is stupendous, there seems to be 
no sound reason to doubt that, with a force 
properly organized and adequate funds, a 
work may be produced of greater merit and 
higher authority than anything we have at 
the present time. ... The production of 
such a work would be a public service of the 
highest order. 


New York American:— 
THE NEED OF A NEW JUSTINIAN 


A group of lawyers of high reputation— 
including Dean Kirchwey of the Columbia 
Law School—have worked out a plan for 
organizing in a single legal treatise the vast 
chaotic mass of American law. 

These gentlemen say that the service 
performed for the Roman law by Justinian 
and for the French law by Napoleon could 
be accomplished for American law by any 
millionaire who was influential and liberal 
enough to assemble a company of the best 
lawyers in the country and support their 
joint labors for a few years at a cost of say, 
$600,000. 

Certainly it is well worth considering 
whether the prestige given to the Justinian 
code and the code of Napoleon might not 
in a great democracy attach to the mere 
intellectual and moral agreement of repre- 
sentative men standing at the head of their 
profession. 

And if it is true that an American Corpus 
Juris or compendious body of jurisprudence, 
worked out by a company of leading lawyers, 
would have authoritative weight before the 
general bench and bar, Dean Kirchwey 
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and his associates have pointed out an alluring 
prospect to patriotic men of wealth. . 

The proposal is to block out the entire 
field of American case law and statute law— 
state and national—under a logical system 
of classification, so that when the work is 
published the law on any particular subject 
may be readily ascertained. 

The law as it stands is a wilderness traversed 
by a few beaten paths. 

The courts are clogged with needless 
litigation and justice is destroyed or defeated 
—because the law is a jungle infested with 
pitfalls and beasts of prey. 

If private enterprise and professional 
honor and intellect can give us the legal 
simplicity that political action has failed to 
bestow, the country will hail the deliverers 
and build their monuments. 


Detroit Free Press:— 


ANOTHER NEW AVENUE TO IMMORTAL 
FAME FOR THE MILLIONAIRE 


The American millionaire who foolishly 
permits his life, his money and his name to 
perish in the one moment of death singularly 
neglects his opportunities. New avenues 
to immortal fame are being offered to him 
every day. 

Endowing such humanitarian works as 
the museum of safety we have before spoken 
of as a means to undying honor. Pat upon 
the heels of the suggestion comes that bright 
legal journal, the Green Bag, with another 
guide-post pointing the way of riches to 
immortality. .. . 

Mr. Alexander would have a board of 
editors selected from the law school faculties 
of the country to carry out a plan that held 
a central place in the mind of Justice James 
Wilson, one of the first and greatest jurists 
who have graced the supreme bench of the 
nation. He would, to quote Wilson’s own 
words, inaugurate a project ‘‘to form the 
mass of our laws into a body compacted and 
well proportioned.” 

What such a code might do for this nation, 
if it could be enacted into law, may be realized 
by recalling the fundamental relations other 
codes have had to the world’s history; the 
Pandects of Justinian, which were the basis 
of all medizval legislation and of the civil 
law of today in many countries and are 
reflected in the common law of England and 
of the United States; the Code Napoleon, 
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which is the foundation of much of the world’s 
more recent legislation, and is preserved 
almost intact in several countries and in 
large part throughout Central and South 
America as well as in our own state of Louisi- 
ana; the more recent codifications of pro- 
vincial, state and national laws of Germany, 
Italy and Switzerland. 

We have no central authority or powerful 
dictator who can order such a consolidation 
of our conglomerate state and federal laws. 
The system of our government too, forbids 
the hope that legislation, either federal or 
national, might accomplish such a result. 
But what is impossible officially may be 
possible unofficially, Mr. Alexander thinks. 
An endowed foundation that would provide 
for the compilation and publication of such 
a code in a scientific and not a commercial 
spirit, he argues, would have as much prac- 
tical influence as the enactment of the code 
could have. 

Justinian, easily the most brilliant of later 
Byzantine emperors, lives now chiefly because 
of his Pandects and Codex. Who shall say 
that, in the days of universal peace yet to 
come, Napoleon’s fame shall not rest upon 
his Code when his militaristic achievements 
shall have been forgotten? Why should not 
some millionaire escape oblivion by the 
method of Justinian and Napoleon? 


Washington Correspondent of Inquirer:— 
NEW LEGAL CODE NEEDED 


Mr. Alexander and his associates have a 
proposition for the codification of all the laws 
of the United States into an American Corpus 
Juris somewhat similar to the movement that 
resulted in the Napoleonic Code in France 
many years ago. 

Congressmen here declare that if Mr. 
Rockefeller wants to dispose of some of his 
money in a way that will do great good to the 
country this is his chance. 

President Taft has frequently pointed 
out the woeful lack of unity in the decisions 
rendered in courts of America, with their 
technicalities and the delays of procedure. 
Again and again he has urged that something 
be done towards remedying this condition 
and Mr. Alexander and his associates say they 
have the answer in an American Corpus 
ae 

Justice Holmes and the late Justice Brewer, 
as well as a host of other great lawyers, have 
expressed themselves on thejgreat need of 


The Green Bag 


such a well defined legal code, or plain state. 
ment of the law asit exists in thiscountry. . . , 

Judge Staake of Philadelphia says that 
it is pitiable that the question of financing 
such a project should have to be discussed, 

As Mr. Alexander puts it, however, there 
is no plan whereby ‘“‘the peril of commer- 
cialism’’ can be avoided but by the work being 
brought out on a foundation of jurisprudence 
established by some man of large means 
anxious and able to use part of his wealth 
in benefitting mankind; or by such a man 
advancing the necessary funds to proper 
trustees under an agreement to refund the 
same from the proceeds of sales, for unless 
the money is in hand to remunerate the 
right sort of writers, and to warrant contracts 
being entered into with them, it will be im- 
possible to secure and co-ordinate their 
services. 

It is now pretty certain that Rockefeller 
will not be able to induce Congress to grant 
him federal incorporation of his proposed 
Foundation. 

If he wants to make a ten-strike, the Con- 
gressmen say, he might finance this plan to 
give the United States a well defined law. 


Chicago Post:— 


HERE’S GOOD—OUT OF NAZARETH,TOO 


The remark of a New York banker that 
“‘the greatest risk in business is the legal risk” 
has been making the rounds of the legal 
journals and the state bar associations. There 
is no remedy save in uniform state legislation 
for the complexity produced by the various 
state legislatures, but, according to an interest- 
ing plea which fills up the current issue of 
the Green Bag, the confusion worse con- 
founded of judicial and legislative enactments 
may be straightened out by the ‘‘complete and 
comprehensive statement in adequate per- 
spective of the entire body of American law, 
our Corpus Jurts."’ The late James C. Carter 
indorsed this proposal heartily, as indeed 
have many others, but the task has seemed 
too titanic for any one to attack. 

But Mr. Lucien H. Alexander of the 
Philadelphia bar, Dean George W. Kirchwey 
of the Columbia Law School, and Mr. James 
DeWitt Andrews, formerly of Chicago and 
now of New York, have had their heads 
together on the matter, with the result that 
the Green Bag contains a very definite and 
concrete proposal which deserves the close 
attention of bench and bar. 





‘They propose that a Foundation of Juris- 
prudence be established by some millionaire— 
a million-dollar foundation—which may be 
drawn upon for the support of this project. 
An editorial board of jurists of acknowledged 
ability would, with the assistance of leading 
lawyers and law school men, divide American 
law scientifically into its various subjects 
and proceed to develop them in fashion that 
was philosophical. Then the American lawyer 
would have in some twenty volumes, not a 
code nor an encyclopedia, but a well-prc- 
portioned statement of the legal principles 
of American law. 

Professor Roscoe Pound of the University 
of Chicago Law School is quoted in approval 
of the plan:— 

“Our jurisprudence of rules is breaking 
down obviously, and in the process is injuring 
seriously public respect for law. A great 
deal of our law in books is not law in action, 
not only because the mass of legal detail is 
too cumbrous for actual administration, but 
often because, at the crisis of decision, judges 
cannot but feel that they ought not to apply 
the mechanical details they find in the books 
in the hard and fast way that rules, as dis- 
tinct from principles, are to be applied. But 
where are they to find the principles? There 
are suggestions here and there, and a powerful 
judge now and then draws a principle from 
the mass of rules. In general, however, the 
courts are too often forced to reach a con- 
clusion on the large equities of the cause and 
forage in the books for cases to support it. 
This makes our written opinions a mere 
ritual. Sooner or later a system of our law 
must come.’’ 

It is a big conception and reflects credit 
upon the men who propose it. Such a project 
tequires professional courage. Judges, lawyers 
and litigants would benefit from the existence 
ofa Corpus Juris, and the preparation of one 
is not, as Mr. Alexander portrays it, beyond 
our reach. 


Tacoma Ledger:— 
NEED OF A WORK ON AMERICAN LAW 


A very complete plan for the preparation 
and publication of a work on the entire body 
of American law, or the Corpus Juris as the 
lawyers call it, has been prepared by Lucien 
Hugh Alexander of the Philadelphia bar co- 
operating with Prof. George W. Kirchwey 
and Dr. James DeWitt Andrews. The plan was 
submitted to leaders of the bench and bar 
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of the United States and with remarkable 
unanimity and enthusiasm they give it 
approval. ... While the subject is primarily 
of interest to lawyers, judges and students 
of the law, it has a vital interest for the 
people generally, inasmuch as the lack of any 
comprehensive work setting forth the prin- 
ciples of American law is responsible, in no 
small degree, for the law’s delay and the 
expense, and sometimes the impossibility, 
of obtaining justice. 

What is the law and where is it to be found? 
The statutes express only a part of it. The 
law is to be found in the decisions of the federal 
and state courts, in digests and compilations, 
and in session laws. An immense mass of 
material must usually be examined to dis- 
cover the law. The labor and time required 
are exhausting. Each year the burden be- 
comes greater because of the new statutes, 
state and federal, and the new state and federal 
court decisions. The lawyers feel the need 
of a scientific statement of the principles of 
the American common law... . 

Precedents keep on piling up until chaos 
is threatened, and it is believed that the time 
has come for a philosophic, scientific state- 
ment of principles which would be cited as 
authority by lawyers and judges in the 
future. ... 

It should not be prepared and issued asa 
private business enterprise for profit, although 
he thinks the work would ultimately become 
profitable. He appeals to philanthropists 
to establish a $1,000,000 foundation and he 
outlines a plan under which the best legal 
brains of the country would be engaged 
in preparing statements of the principles of 
the different branches that would go to make 
up a comprehensive treatise on the body 
of the American common law. 

The opinion is expressed by distinguished 
lawyers that such a work would tend to check 
the annual increase in session laws. At the 
same time the tendency would be to reduce 
litigation, for the law would become more 
generally understood if it were stated in 
general principles. Advocates of uniform 
legislation for the different states see in the 
proposed undertaking a great aid to uni- 
formity. 

“The unfortunate condition in which the 
system for the administration of justice 
now is, by reason of the unmanageable and 
rapidly increasing mass of authorites,’’ 
says Mr. Alexander, ‘‘is of course not known 
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which is the foundation of much of the world’s 
more recent legislation, and is preserved 
almost intact in several countries and in 
large part throughout Central and South 
America as well as in our own state of Louisi- 
ana; the more recent codifications of pro- 
vincial, state and national laws of Germany, 
Italy and Switzerland. 

We have no central authority or powerful 
dictator who can order such a consolidation 
of our conglomerate state and federal laws. 
The system of our government too, forbids 
the hope that legislation, either federal or 
national, might accomplish such a result. 
But what is impossible officially may be 
possible unofficially, Mr. Alexander thinks. 
An endowed foundation that would provide 
for the compilation and publication of such 
a code in a scientific and not a commercial 
spirit, he argues, would have as much prac- 
tical influence as the enactment of the code 
could have. 

Justinian, easily the most brilliant of later 
Byzantine emperors, lives now chiefly because 
of his Pandects and Codex. Who shall say 
that, in the days of universal peace yet to 
come, Napoleon’s fame shall not rest upon 
his Code when his militaristic achievements 
shall have been forgotten? Why should not 
some millionaire escape oblivion by the 
method of Justinian and Napoleon? 


Washington Correspondent of Inquirer:— 
NEW LEGAL CODE NEEDED 


Mr. Alexander and his associates have a 
proposition for the codification of all the laws 
of the United States into an American Corpus 
Juris somewhat similar to the movement that 
resulted in the Napoleonic Code in France 
many years ago. 

Congressmen here declare that if Mr. 
Rockefeller wants to dispose of some of his 
money in a way that will do great good to the 
country this is his chance. 

President Taft has frequently pointed 
out the woeful lack of unity in the decisions 
rendered in courts of America, with their 
technicalities and the delays of procedure. 
Again and again he has urged that something 
be done towards remedying this condition 
and Mr. Alexander and his associates say they 
have the answer in an American Corpus 
POMS 5x 6. 

Justice Holmes and the late Justice Brewer, 
as well as a host of other great lawyers, have 
expressed themselves on thejgreat need of 


The Green Bag 


such a well defined legal code, or plain state- 
ment of the law asit exists in this country. . . , 

Judge Staake of Philadelphia says that 
it is pitiable that the question of financing 
such a project should have to be discussed, 

As Mr. Alexander puts it, however, there 
is no plan whereby ‘“‘the peril of commer- 
cialism” can be avoided but by the work being 
brought out on a foundation of jurisprudence 
established by some man of large means 
anxious and able to use part of his wealth 
in benefitting mankind; or by such a man 
advancing the necessary funds to proper 
trustees under an agreement to refund the 
same from the proceeds of sales, for unless 
the money is in hand to remunerate the 
right sort of writers, and to warrant contracts 
being entered into with them, it will be im- 
possible to secure and co-ordinate their 
services. 

It is now pretty certain that Rockefeller 
will not be able to induce Congress to grant 
him federal incorporation of his proposed 
Foundation. 

If he wants to make a ten-strike, the Con- 
gressmen say, he might finance this plan to 
give the United States a well defined law. 


Chicago Post:— 


HERE’S GOOD—OUT OF NAZARETH,TOO 


The remark of a New York banker that 
“‘the greatest risk in business is the legal risk” 
has been making the rounds of the legal 
journals and the state bar associations. There 
is no remedy save in uniform state legislation 
for the complexity produced by the various 
state legislatures, but, according to an interest- 
ing plea which fills up the current issue of 
the Green Bag, the confusion worse con- 
founded of judicial and legislative enactments 
may be straightened out by the ‘‘complete and 
comprehensive statement in adequate per- 
spective of the entire body of American law, 
our Corpus Jurts.”” The late James C. Carter 
indorsed this proposal heartily, as indeed 
have many others, but the task has seemed 
too titanic for any one to attack. 

But Mr. Lucien H. Alexander of the 
Philadelphia bar, Dean George W. Kirchwey 
of the Columbia Law School, and Mr. James 
DeWitt Andrews, formerly of Chicago and 
now of New York, have had their heads 
together on the matter, with the result that 
the Green Bag contains a very definite and 
concrete proposal which deserves the close 
attention of bench and bar. 





‘They propose that a Foundation of Juris- 
prudence be established by some millionaire— 
a million-dollar foundation—which may be 
drawn upon for the support of this project. 
An editorial board of jurists of acknowledged 
ability would, with the assistance of leading 
lawyers and law school men, divide American 
law scientifically into its various subjects 
and proceed to develop them in fashion that 
was philosophical. Then the American lawyer 
would have in some twenty volumes, not a 
code nor an encyclopedia, but a well-pro- 
portioned statement of the legal principles 
of American law. 

Professor Roscoe Pound of the University 
of Chicago Law School is quoted in approval 
of the plan:— 

“Our jurisprudence of rules is breaking 
down obviously, and in the process is injuring 
seriously public respect for law. A great 
deal of our law in books is not law in action, 
not only because the mass of legal detail is 
too cumbrous for actual administration, but 
often because, at the crisis of decision, judges 
cannot but feel that they ought not to apply 
the mechanical details they find in the books 
in the hard and fast way that rules, as dis- 
tinct from principles, are to be applied. But 
where are they to find the principles? There 
are suggestions here and there, and a powerful 
judge now and then draws a principle from 
the mass of rules. In general, however, the 
courts are too often forced to reach a con- 
clusion on the large equities of the cause and 
forage in the books for cases to support it. 
This makes our written opinions a mere 
ritual. Sooner or later a system of our law 
must come.”’ 

It is a big conception and reflects credit 
upon the men who propose it. Such a project 
tequires professional courage. Judges, lawyers 
and litigants would benefit from the existence 
ofa Corpus Juris, and the preparation of one 
is not, as Mr. Alexander portrays it, beyond 
our reach. 


Tacoma Ledger:— 
NEED OF A WORK ON AMERICAN LAW 


A very complete plan for the preparation 
and publication of a work on the entire body 
of American law, or the Corpus Juris as the 
lawyers call it, has been prepared by Lucien 
Hugh Alexander of the Philadelphia bar co- 
operating with Prof. George W. Kirchwey 
and Dr. James DeWitt Andrews. The plan was 
submitted to leaders of the bench and bar 
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of the United States and with remarkable 
unanimity and enthusiasm they give it 
approval. ... While the subject is primarily 
of interest to lawyers, judges and students 
of the law, it has a vital interest for the 
people generally, inasmuch as the lack of any 
comprehensive work setting forth the prin- 
ciples of American law is responsible, in no 
small degree, for the law’s delay and the 
expense, and sometimes the impossibility, 
of obtaining justice. 

What is the law and where is it to be found? 
The statutes express only a part of it. The 
law is to be found in the decisions of the federal 
and state courts, in digests and compilations, 
and in session laws. An immense mass of 
material must usually be examined to dis- 
cover the law. The labor and time required 
are exhausting. Each year the burden be- 
comes greater because of the new statutes, 
state and federal, and the new state and federal 
court decisions. The lawyers feel the need 
of a scientific statement of the principles of 
the American common law... . 

Precedents keep on piling up until chaos 
is threatened, and it is believed that the time 
has come for a philosophic, scientific state- 
ment of principles which would be cited as 
authority by lawyers and judges in the 
future: .. . 

It should not be prepared and issued asa 
private business enterprise for profit, although 
he thinks the work would ultimately become 
profitable. He appeals to philanthropists 
to establish a $1,000,000 foundation and he 
outlines a plan under which the best legal 
brains of the country would be engaged 
in preparing statements of the principles of 
the different branches that would go to make 
up a comprehensive treatise on the body 
of the American common law. 

The opinion is expressed by distinguished 
lawyers that such a work would tend to check 
the annual increase in session laws. At the 
same time the tendency would be to reduce 
litigation, for the law would become more 
generally understood if it were stated in 
general principles. Advocates of uniform 
legislation for the different states see in the 
proposed undertaking a great aid to uni- 
formity. 

“The unfortunate condition in which the 
system for the administration of justice 
now is, by reason of the unmanageable and 
rapidly increasing mass of authorites,’’ 
says Mr. Alexander, ‘‘is of course not known 
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to the general public and perhaps never can 
be appreciated by them, for it manifests 
itself only in delays in the administration of 
justice and unintentional injustice in de- 
cisions of courts.” 

But the public does realize that the results 
are not what they should be and the public is 
just now eagerly interested in the broad- 
minded discussions that are going on about 
the law’s delay and the expense of litigation. 
Practice of law by principle, and not so much 
by precedent or cases, is the need of the time. 
There are so many precedents that one lawyer 
cannot master them. We need to have prin- 
ciples deduced from the century of decisions 
and set forth in philosophic and scientific 
arrangement. 


Boston Advertiser:— 
THE BODY OF THE LAW 


It has been stated by many admirers 
of the late James Barr Ames, that he was 
specially fitted to have undertaken a task 
which has never been adequately performed 
for this generation—the preparation of a 
treatise which should aim to present in terms 
intelligible to all, the clear and concise state- 
ment of those general principles of justice 
which rule in all the decisions of the courts, 
as to essential principles of American juris- 
prudence, apart from mere statutory law. 
He did not, however, perform that task, 
because he was never in a position to carry 
it out, unaided; and as such a work would 
have covered years of effort, and would have 
demanded an independent income, Dean 
Ames never saw his way clear to perform it. 
His death, however, has called attention to 
the fact that such a work would be of in- 
estimable value, not only to the legal pro- 
fession, but to the whole nation, as well. 

It has already been pointed out, in the 
discussion of the plan to compile a statement 
of an American Corpus Juris, that the 
leading American jurists have always recog- 
nized the need of such a statement. James 
Wilson, one of the first American jurists in 
point of time, as well as in ability, speaking 
not only as a member of the Supreme Court, 
but as a citizen, dedicated his own life to 
the task, so far as his time would permit. 
Unfortunately death intervened. Since his 
day, the dawn of the republic, no American 
has attempted it, with as much prospect of 
success. ... 


The Green Bag 


The idea of a Corpus Juris is to trace out 
the principles of law, settled, immutable, 
fixed, on which all decisions must rest. If 
decisions alone were to constitute the law, 
from one generation to another, the outlook 
would be hopeless. But, as Justice Holmes 
has pointed out, the number of our precedents 
when generalized and reduced to a system, 
is not unmanageably large: ‘They present 
themselves asa finite body of dogma, which 
may be mastered within a reasonable time. 
And this is so for the reason that the reports 
of a given jurisdiction in the course of a 
generation take up pretty much the whole 
body of the law and restate it from its present 
point of view.” So also Judge Dillon has 
stated that “the number of cases is legion, 
but the principles they establish are com- 
paratively few, capable of being thoroughly 
mastered and capable also of direct and in- 
telligent statement.” 

In recent years men of large fortune have 
established ‘‘foundations’’ for the discovery 
or the statement of great truths in medicine 
orin science. In no other fashion, as we have 
recently taken pains to point out, could the 
progress of the healing art, for example, 
be so ably advanced as by the great Rocke- 
feller foundation, which has furnished the 
income to support the men who are delving 
into the deep mysteries of such diseases as 
cancer, tuberculosis, the hookworm disease, 
etc. Mr. Phipps has done great things for 
the investigation of tuberculosis. Mr. Car- 
negie has given millons to scientific investi- 
gation. Why is it not possible for the legal 
profession to interest some American million- 
aire in the work of preparation of the Ameri- 
can Corpus legis, not merely for this genera- 
tion, but for all generations to come? 

It is practically self-evident that in such 
fashion, and in no other, will this work be 
done, if it is to be done for all time. And it 
can be done, if the men of great fortune will 
do for the American people, in law, what 
has been done in medicine, in science and in 
general education. 


Philadelphia Press :— 
A BODY OF LAW 


American law has grown to an unmanage- 
able bulk. One Congress and forty-eight 
states and territorial legislatures are turning 
out new laws annually or biennially in be- 
wildering profusion. As many supreme courts 
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are interpreting these statutes and adding 
their quota of judge-made law. Besides that 
we have the whole body of the common law 
and portions of law of other origin, making the 
term “learned in the law” a misnomer, since 
no human intellect can compass more than 
4 small fraction of it. 

The Green Bag, a lawyers’ magazine, gives 
up the greater part of its February issue to the 
discussion of the desirability and possibility 
of a Corpus Juris, which we understand to 
mean a statement of the whole body of the 
law in scientific language in concise and sys- 
tematic form. It would differ from a code 
in that it would be expository of the law 
rather than a literal statement of it. It 
should be done by experts who give their 
whole time to its preparation. It is estimated 
that twenty volumes of 1,000 pages each 
would suffice to bring the enormous body of 
American jurisprudence into something like 
order and unity. 

Such an exposition of the law, if done 
so well that the courts would take its state- 
ment of the law as authoritative, would not 
merely promote the convenience of lawyers 
and courts, but would benefit the public as 
well. It should make law cheaper, because 
more easily ascertained, and decrease litiga- 
tion by making the law less doubtful and the 
advice of counsel more uniform and better 
worth following. The proposition is highly 
praised by the greatest lawyers of the country 
and if carried out would be a very great public 
benefit. 

With such a work completed it might be 
possible for the diligent to know the law, 
aseach one is bound to do in theory. 


Houston (Texas) Chronicle :— 
A CODE OF AMERICAN LAW 


Can our legal jungle be cleared? In the 
Green Bag of Boston, a lawyers’ magazine, 
Mr. Lucien Hugh Alexander presents a 
scheme, worked out by himself, Dr. James 
DeWitt Andrews and Prof. George W. 
Kirchwey, which is nothing less than to call 
the law to order. In other words, these 
experts propose that the law be systematized 
into a comprehensive and brief whole, to 
have prepared an American Corpus Juris. 

Undoubtedly this would be of enormous 
advantage to lawyers and laymen, to those 
who have to do with courts and those who 
wish to avoid litigation. It would make the 
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law more certain. American law, as it 
exists today, is not systematized. Our 
federal and state statutes and jurisprudence 
are a mass formidable in size and by no means 
consistent throughout... . 

For this condition of confusion, which W. 
B. Hornblower, ex-president of the New 
York State Bar Association, declares is 
“little short of appalling,’’ the people are 
accustomed to thoughtlessly blame the 
lawyers. But the lawyers do not make the 
laws; they merely try to understand and 
interpret them; the lawyers are not the 
sovereign people. Elect every member of 
the bar to Congress or the legislature, and 
exclude all others, and we’d have great 
changes for the better. 

“Codification,”’ the late Thomas J. Semmes 
of New Orleans told the American Bar 
Association in his address as its president, 
“is the natural result of the evolution of the 
law.” It is to be remembered that in an 
early century of our era Justinian had the 
law codified, as in modern times Napoleon 
did. American law has never been codified. 
The time has come to do it. 

Mr. Alexander and his associates figure 
out that the cost will be $600,000. It must 
be remembered that the labor necessary 
would take the time of many lawyers for 
many months. The people are not likely 
to tax themselves to raise the sum necessary, 
so an appeal is made to some multi-millionaire 
to come forward and serve his country, with 
the reward of fame. 


Hartford Courant:— 
THE AMERICAN CORPUS JURIS 


Lucien Hugh Alexander of the Philadelphia 
bar has outlined in the February number 
of the Green Bag a plan to make ‘a com- 
plete and comprehensive statement in ade- 
quate perspective of the entire body of 
American law, our Corpus Juris.’’ The plan 
is the joint product of Mr. Alexander, Pro- 
fessor George W. Kirchwey of the law school 
of Columbia University, and Dr. James De 
Witt Andrews, long the chairman of the 
American Bar Association’s committee on 
classification of the law. It is a large under- 
taking which these lawyers propose, and Mr. 
Alexander makes it plain that the difficulties 
in the way of its accomplishment have not 
been underestimated and that they are not 
believed to be insurmountable... . Of the 
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fitness of Messrs. Alexander, Kirchwey 
and Andrews to direct this work, Justice 
Brewer of the Supreme Court of the 
United States has expressed a very favor- 
able opinion. 

What is proposed is to block out “the 
entire field of the law under a logical system 
of classification, so that when the work is 
published, the law on any particular point 
may readily be ascertained.” In general 
charge would be a board of not more than 
seven editors. 

Of course, the work would be costly. None 
but high-priced men would be engaged upon 
it, because the services of no others would 
be worth while. ... After discussing the 
different ways in which this great project 
might be financed, Mr. Alexander says that 
“there is no plan whereby the ‘perils of com- 
mercialism’ can be avoided but by the work 
being brought out on a Foundation of Juris- 
prudence established by some man of large 
means anxious and able to use part of his 
wealth in benefiting mankind; or by such a 
man advancing the necessary funds to proper 
trustees under an agreement to refund the 
same from the proceeds of sales.” ... A 
million-dollar foundation is suggested. With 
this, the production of the American Corpus 
Juris would be assured. 


Among those who commend it are Justices 
Brewer, Day and Moody of the Supreme 
Court of the United States, former Chief 
Justice Simeon E. Baldwin of the Supreme 
Court of Connecticut, John F. Dillon, Elihu 
Root, Governor Hughes and Joseph H. 
Choate. Judge Baldwin, after speaking of 
questions incident to the proper execution of 
the work and saying that commercial con- 
siderations should have no weight, adds: 
“It would, however, be impossible to exclude 
these unless the work were financed by those 
who would find their compensation in the 
satisfaction of having done good service to 
the country in helping to set its judicial 
institutions in order on a firm and common 
basis.”’ 


Perhaps the million-dollar foundation of 
jurisprudence will be forthcoming. Assuming 
that the proposed work would be done in a 
workmanlike manner—an assumption made 
safe by the character and standing at the 
bar of the men now most directly interested— 
it may be said that the money would be well 


spent. 
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Omaha Bee:— 


The proposed American Corpus Juris, 
designed “‘as an expression of the law in the 
words of master minds, from which all 
searchers may draw inspiration,” is the 
subject of an extended explanation and 
discussion in the current issue of the Green 
Bag. The work is to be a compilation of 
legal principles drawn from American laws 
and court decisions, formulated by the 
best legal talent available. Endorsement 
of the project by the legal profession is well- 
nigh unanimous, scores of letters of approval 
being printed in connection with the dis- 
cussion. Among the endorsers are General 
Charles F. Manderson of Omaha, Judge 
Frank Irvine, formerly on the district and 
supreme bench of Nebraska, now dean of the 
law school of Cornell University, and Judge 
Roscoe Pound, formerly .of the Nebraska 
Supreme Court, now professor of law in the 
Chicago University. 

General Manderson: Your proposition 
is to bring order out of chaos, for I cannot 
imagine anything more chaotic than the 
present condition of the law in this country.... 

Judge Irvine: There cannot be the slightest 
doubt that such a work well carried out 
would be the greatest contribution ever 
made to our law... . 

Judge Pound: I do not doubt that such 
a work as you propose, though difficult of 
execution, because it would be a pioneer 
work in the system of our Anglo-American 
law, is entirely feasible. The utility of the 
work is beyond dispute, and, I might fairly 
say, beyond measure. 

Our jurisprudence of rules is breaking 
down obviously, and in the process is injuring 
seriously public respect for law. 


Boston Herald:— 
A CORPUS JURIS 


The next great opportunity for a multi- 
millionaire donor to serve his countrymen, 
according to a legal writer of eminence writing 
in the Green Bag for February, is to duplicate 
in a way the work that Mr. Carnegie is doing 
for science, by creating a fund and naming 
suitable trustees to administer it, with which 
an American Corpus Juris can be brought 
together. This task involves the attempt 
to make a complete and comprehensive 
statement, in a logically developed and 
systematized form, of the entire body of 
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American law. It should be done by men 
of highest eminence and peculiar fitness, 
suitably aided by a large staff of clerical 
subordinates. . . . It is assumed, reasonably 
it seems to us, that in due time all the money 
invested in making it would return to the 
foundation for further use in connection with 
similar service to society through later ex- 
positions of law in its higher ranges. The 
project has the highest indorsement from 
judges, lawyers and publicists. It now awaits 
its multi-millionaire or a group of investors 
who will, under proper restrictions, venture 
on it as a speculation of a commendable type. 


Philadelphia Telegraph:— 


AN AMBITIOUS LEGAL UNDER- 
TAKING 


The proposition of distinguished lawyers 
to bring about ‘‘a complete and compre- 
hensive statement in adequate perspective 
of the entire body of the American law,” 
will strike the average layman as an under- 
taking almost impossible of accomplishment. 
The value of such a ‘‘foundation of jurispru- 
dence” cannot, however, be doubted. It 
tequires no legal training to comprehend that 
the laws of this country, in the nature of 
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things, are more or less a jumble, the authori- 
ties not always being at agreement... . 

It is declared by Mr. George D. Watrous, 
president of the Connecticut State Bar 
Association, that there is practical unanimity 
with respect to the urgent need of such a 
statement of the entire law, although opinions 
may differ as to whether and how it can be 
done. Mr. Lucien Hugh Alexander, of 
Philadelphia, Professor G. W. Kirchwey, 
of Columbia University, and Dr. James 
DeWitt Andrews of New York, have a plan 
which they have set forth in a memorandum. 
It is proposed to have a board of editors, 
not exceeding seven in number, who will 
have final and authoritative control over 
such matter as may be accepted for publica- 
tion. Of course, this board would have to 
depend upon the assistance of scores of able 
members of the profession. The work 
could not be expected to pay for itself, and 
for that reason the question of funds becomes 
an important one. Mr. Watrous believes 
that the man who “steps forth to establish 
the longed-for foundation” will insure himself 
a fame in the history of law-givers equal 
to that of Justinian and Napoleon... . 

The work contemplated would be invaluable 
to scholars throughout the world. 





The Revolt Against Empiricism in the Criminal Law 


HE appearance of a new journal de- 
voted to the scientific study of the 
problems of criminal law should furnish an 
occasion for rejoicing to the bench and bar 
of the United States. The establishment of 
the Journal of Criminal Law and Crimino- 
logy testifies to the awakening of a new interest 
in these pressing questions. The new peri- 
odical makes its appearance under an able 
and distinguished editorship, as the organ 
of the American Institute of Criminal Law 
and Criminology, which, it will be remembered, 
is the happy outgrowth of a conference on 
criminal law held at Chicago in June, 1909, 
in observance of the fiftieth anniversary of 
the founding of the law school of North- 
western University. The purposes of the 
journal are those of the Institute, namely, 
“to further the scientific study of crime, 


criminal law and procedure, to formulate 
and promote measures for solving the prob- 
lems connected therewith, and to co-ordi- 
nate the efforts of individuals and of organiza- 
tions interested in the administration of 
certain and speedy justice.” The Green 
Bag has strongly advocated a scientific basis 
for legal studies, and cordially approves of 
this movement to bring men of science and 
men of the law together in closer co-operation 
for the attainment of results which to be 
valuable must be the outcome of such col- 


laboration. 


No argument is needed to show the use- 
fulness of such a journal. The facts brought 
out by the editor, Professor James W. Garner 
of the University of Illinois, in an editorial 
article, are, however, of interest. To quote:— 


“During the sessions of the National Conference 














472 


on Criminal Law and Criminology at Chicago the 
fact was brought out that there is no journal or 
bulletin published in the English language de- 
voted wholly or in part to the cause of criminal 
law and criminology or to the problems connected 
therewith, although there are thirty or forty peri- 
odicals of this character published in foreign 
countries, notably Austria, Belgium, Denmark, 
France, Germany, Italy, the Netherlands, Spain, 
Switzerland, and even India and South America. 
In Germany alone there are not less than twenty 
journals, bulletins or periodicai publications de- 
voted wholly or in part to some phase of criminal 
jurisprudence, criminology, penology, criminal 
psychology, psychiatry, or police administration. 
In France there are at least seven such periodicals, 
and in Belgium there is one (the Révue de drott 
penal et de criminologie), founded in 1907. In 
Italy, where the interest in criminal science has 
long been active and constructive, there are at 
least a dozen periodical publications devoted to 
the problems of criminal law, criminology, penol- 
ogy and the allied sciences. 

“America needs a journal which shall represent 
all classes of persons whose professional activities 
or private interests bring them into relation with 
the administration of the criminal law and who 
are seeking for modern solutions of some of its 
most important problems. Very recently there 
has been a remarkable awakening of interest in 
the scientific study of crime and penal methods— 
an interest which is beginning to manifest itself 
in a productive research and investigation as well 
as in destructive criticism of antiquated methods 
and in constructive proposals of reform... . 

“It is believed that such a journal will appeal 
not only to intelligent practitioners who are inter- 
ested in the progress of a scientific criminal law, 
but to all persons, public officials and private 
individuals alike, who are concerned directly or 
indirectly with the administration of punitive jus- 
tice, as well as to a large group of scholars who are 
working in the allied fields of sociology, anthro- 
pology, psychology, philanthropy, etc. It is now 
recognized that all these sciences are more or less 
closely related to criminal jurisprudence and 
criminology and that they are capable of throwing 
a vast amount of much-needed light on many 
problems of the criminal law. Each is in a sense 
contributory to the others and at many points 
their spheres touch and even overlap.” 


The field of the new publication is of course 
a very broad one. It is impossible entirely 
to divorce the problems of civil from those 
of criminal procedure, and the agitation for 
a reform of procedure is taken up with much 
earnestness and intelligence. Such other 
topics as the regulation of medical expert 
testimony, the indeterminate sentence, pro- 
bation and parole, and the administration of 
justice generally are absorbing so much 
public attention that the new journal imme- 
diately finds itself face to face with some 
of the most burning questions of the day. 
The problems of the civil branch of our juris- 
prudence are perhaps secondary in impor- 
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tance, at the present time, to those of the 
criminal law, so that the Journal at once 
enters upon a field of great interest and use. 
fulness. The broad range of its editorial 
discussion, and its illuminating department 
of notable significant events, minutely and 
comprehensively treated, offers a striking 
revelation of the broad horizon of this new 
undertaking and of the well-conceived policy 
of those who will direct it. 

There is naturally a division in this field 
of studies, between those which are legal, on 
the one hand, and those which belong to the 
general subject of criminology, on the other. 
The first two issues of the Journal afford no 
foundation for the fear which might readily 
be entertained, that this publication would 
devote principal attention to legal matters. 
For Professor Healy, director of the Juvenile 
Psychopathic Institute in Chicago, writes 
some stimulating observations on the ado- 
lescent criminal, describing some cases in 
his own experience, and suggesting in what 
large degree crime may be due purely to 
environmental factors the action of which 
can be obviated by the needed individu- 
alistic treatment. Edward Lindsey of the 
Warren (Pa.) bar urges the importance of 
the anthropometric study of the criminal, 
and advocates the passage of the bill intro- 
duced in Congress for the establishment of a 
criminological laboratory in the District of 
Columbia. Adalbert Albrecht contributes 
one of the best analyses of Lombroso’s the- 
ories that we have yet seen, and shows 
his minute familiarity with the progress of 
the science of criminology in Europe. Proper 
emphasis is also laid on criminal statistics, 
which are necessary to supply the science 
with adequate working data. Louis N. 
Robinson, expressing the conviction that 
such statistics are in this country, ‘‘from the 
point of view of a student of criminology, 
almost without exception worthless,” pro- 
poses an effective plan whereby the govern- 
ment can apply the same methods to criminal 
statistics which have already proved so suc- 
cessful in the reform of mortality statistics. 
Arthur MacDonald analyzes the statistics of 
Germany, France and England and draws 
some interesting deductions. Warren F. 
Spalding, secretary of the Massachusetts 
Prison Association, presents some appalling 
figures with regard to the money cost of 
crime in Massachusetts. 

Coming now to criminal law, we find the 
substantive law of crime represented by a 
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contribution to the vexed question of the 
plea of insanity with reference to the crime 
of homicide. Frederick W. Griffin of the 
New York City bar writes a vivid article on 
the Thaw trial, in which he eloquently por- 
trays the absurd situations of this travesty 
of the court room. It is not with the sub- 
stantive law of homicide, however, that he 
is so much concerned as with the effect of a 
plea of insanity on practice, and the position 
in which it leaves the prisoner who seeks a 
writ of habeas corpus armed with an acquittal 
on the ground of insanity. He urges that 
the verdict of acquittal should be so framed 
in our courts as to make such a procedure 
impossible, as in England. He thus advo- 
cates no departure from the common law 
doctrine that an insane person cannot be 
guilty of murder. 

The substantive law of punishment does 
not receive direct consideration in any of 
these articles, but it can confidently be anti- 
cipated that this important field will not be 
neglected, in view of the interest which has 
been aroused by such problems as those of 
probation and parole and the indeterminate 
sentence. 

An exceedingly fruitful field is of course 
to be found in the adjective law of crime, 
which it is perhaps proper to divide into 
three stages: (1) detection and prosecution 
up to the time of the trial, (2) procedure at 
the trial, up to conviction, and (3) procedure 
after conviction, or penological treatment. 
In the first division we are brought face to 
face with such problems as those of the treat- 
ment of accused persons under detention, 
indemnification for wrongful detention, bu- 
reaus of identification, the ‘‘third degree,” 
and possibly every problem of police admin- 
istration. In the second, there are such ques- 
tions to be investigated as those of public 
defenders, the selection and treatment of 
jurors, improvement of the jury system, 
simplification of pleading, restrictions on 
the right of appeal, reversals for technical 
errors, enlargement of the power of the judge, 
medical expert testimony, etc. In the third 
some of the problems awaiting solution are 
the classification of prisoners, the parole 
system, prison administration, the treatment 
of the insane in houses of detention, etc. 
The foregoing were among the one hundred 
and thirty-five subjects presented for dis- 
cussion at the Chicago conference, from which 
it was decided to select, as forming the prin- 
cipal topics for the first year’s work, the 
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following: (a) system for recording data 
of criminals, (b) drugs and intoxicants, 
(c) probation, parole, pardon, and inde- 
terminate sentence, (d) organization of courts, 
(e) criminal procedure. 

Of these questions, that of the improve- 
ment of procedure is no doubt recognized 
as paramount. The chairman of the com- 
mittee appointed for this investigation is 
Professor Roscoe Pound of the University 
of Chicago, than whom no man in this country 
has made a more profound study of the 
problems of procedure or writes of them 
with greater authority; and his associates 
are Judge Albert C. Barnes of Chicago, 
Frederick Bausman of Seattle, Prof. William 
E. Mikell of Philadelphia, and Prof. Howard 
L. Smith of Madison, Wis. A sub-committee 
was appointed to investigate and report on 
the methods of procedure in Europe, par- 
ticularly in Great Britain. This sub-com- 
mittee, most of the members of which are 
now in England, consists of Everett P. 
Wheeler of New York, Prof. James W. 
Garner, Prof. Edwin Keedy, Prof. John 
D. Lawson, Prof. Charles R. Henderson, 
Judge Marcus A. Kavanagh of Chicago, and 
Gino C. Speranza of New York. 

The personnel of this committee is not 
only such as to assure hopeful results, but 
also promises effective co-operation with 
the American Bar Association, in the delib- 
berations of which several of the members 
have borne an active part, on the Special 
Committee to Suggest Remedies and Form- 
ulate Proposed Laws to Prevent Delay and 
Unnecessary Cost in Litigation. One mem- 
ber, John D. Lawson, who is editor of the 
American Law Review as well as Dean of 
the law department of the University of 
Missouri, contributes to the first number 
of the Journal a strong paper on technical- 
ities in procedure, in which he reviews the 
objectionable practices that have grown up, 
and makes a vigorous argument for the 
adoption of the remedies proposed by the 
American Bar Association. This helpful 
spirit will impress itself upon all the investi- 
gators of the Institute and lend to the recom- 
mendations of the American Bar Associ- 
ation added weight. 

The improvement of methods with regard 
to the admission of medical expert testi- 
mony furnishes the subject for a thoughtful 
and suggestive paper by Justice Schofield of 
the Massachusetts Superior Court. Justice 
Schofield insistently opposes the plan for 
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officially selected boards of experts as im- 
practicable for several reasons. 

The general subject of the administration 
of the criminal law is approached from a 
new angle by Judge Gemmill of the Chicago 
Municipal Court, a court noted for the dis- 
patch with which it transacts its business 
and for some admirable methods of procedure. 
Judge Gemmill believes firmly in the swift 
and certain enforcement of the law, as the 
fear of punishment is the most powerful 
deterrent that can be found to prevent the 
commission of crimes. He gives some most 
interesting figures with regard to the effect 
of this policy in Chicago:— 


“While crimes based upon fraudulent business 
transactions have increased, all of the more serious 
crimes have decreased. This does not include 
homicide, which has remained almost stationary. 
The number of homicides in a city is no criterion 
of the crime of a city. They are usually com- 
mitted by men and women who had hitherto been 
useful and law-abiding citizens. In the last ten 
years there has been a decrease of thirty-five per 
cent in the number of prisoners at Joliet over 
any other ten-year period since 1868. From July 
1, 1899, to January 1, 1910, the prisoners at Pon- 
tiac, where all persons between the ages of ten and 
twenty-one years convicted of felonies must be 
sent, has decreased from 1,397 to 745—almost 
fifty per cent in ten and one-half years. The 
number of prisoners sent to the John Worthy 
School for delinquent boys has decreased from 
913 in 1900 to 272 in 1909—a decrease of seventy 
per cent in nine years.” 


At the same time, Judge Gemmill is a 
believer in parole and probation, properly 
administered. He does not favor probation 
for drunkenness, as confinement over night 
is alone sufficient punishment for the majori- 
ty of cases, and probation would generally 
mean a sense of degradation and loss of 
employment. On the subject of parole he 
says :— 


“I am in favor of a parole law, not for drunks, 
but for a certain class of first offenders who may 
thereby be given an opportunity to make recom- 
pense for the wrong done and to change their 
course of conduct. But I am sure that any parole 
law which advertises to the world that every viola- 
tor of the criminal laws shall have at least two 
chances to commit crimes before he is in danger 
of punishment, will increase crime rather than 
decrease it.” 


He earnestly advocates methods which do 
not debase the criminal, and he frowns upon 
the Massachusetts practice of exposing the 
prisoner to curious scrutiny in an iron cage, 
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and points out the evil effects of the Massa- 
chusetts policy of imprisonment for drunk- 
enness. Massachusetts, he says, has three 
times as many criminals in its prisons, as 
compared to population, as Illinois, and this 
notwithstanding the fact that it has “the 
oldest and best parole law in the United 
States.” 

Another interesting feature of the Journal 
is a series of articles presenting representative 
passages from the writings of those English 
and American thinkers who have advanced 
a philosophy of penal law. ‘Only those 
thinkers will be selected who stand eminent in 
philosophical science and have treated penal 
law as a part of their general philosophical 
system.’’ The series will be edited by three 
members of the faculty of Northwestern 
University—Mr. Longwell, instructor in 
philosophy, Mr. Kocowrek, lecturer on 
jurisprudence, and Professor Wigmore. 

The first philosopher chosen is Thomas 
Hill Green, whose idealistic theory of punish- 
ment is so carefully thought out in details 
and so sound in many of its interpretations 
as to deserve attentive study from the point 
of view of twentieth century thought. Some 
of its arguments are not entirely convincing, 
such as that, for example, that social re- 
tribution differs in its essential nature from 
private vengeance. But a complete science 
of penology must look for its materials to 
every possible quarter, and the value of 
analytical research must not be underrated 
at a time when so much emphasis is laid on 
anthropological and biological investigation. 


NOTE 
Messrs. Little, Brown, and Company, of Boston, 
begin publishing this fall ‘‘The Modern Criminal 
Science Series,”’ under the direction of the American 


Institute of Criminal Law and Criminology. 
The following titles have been chosen by a Com- 
mittee appointed by Prof. John H. Wigmore, 
president of the Institute: ‘Criminal Psychology,” 
by Hans Gross of the University of Graz, Austria; 
“Modern Theories of Criminology,’’ by Bernaldo 
de Quiros of Madrid; ‘Criminal Sociology,” by 
Enrico Ferri, University of Rome; ‘The Individ- 
ualization of Punishment,’’ by Raymond Saleilles, 
University of Paris; ‘Crime, Its Causes and 
Remedies,”’ by the late Cesare Lombroso; ‘Penal 
Philosophy,”” by Gabriel Tarde; ‘‘Criminality and 
Economic Conditions,’’ by W. A. Bonger, Univer- 
sity of Amsterdam; ‘‘Criminology,” by Raffaelle 
Garofalo, of Naples; and ‘“‘Crime and Its Repres- 
sion,’ by Gustav Aschaffenburg, editor of the 
Monthly Journal of Criminal Law and Criminal 
Law Reform. 











The “Theory of the Case” Doctrine and Chaotic 
Condition of Our Pleading 


T a time when there is a widespread 
agitation for the disregard of technical- 
ities of pleading and judgment on the merits, 
it is interesting to find the technical point of 
view presented with such acute logic as by 
Edward D’Arcy in his articles on “‘ ‘Theory of 
the Case’-—Wrecker of Law” in the Central 
Law Journal. 

“Perhaps one of the most serious troubles 
with the law to-day, as has been pointed out 
in a previous article of this series,’’ writes 
Mr. D’Arcy, ‘‘is the failure to understand the 
fundamental difference between the common 
law, or mandatory record, or ‘record proper,’ 
and the bill of exceptions or ‘statutory record.’ 
The difference involved goes to the root of 
the law, and yet owing to fancied distinc- 
tions between ‘substantive’ and ‘adjective’ 
law, the former being treated as all impor- 
tant, and the latter as merely subsidiary, our 
students are being impressed with the idea 
that the study of adjective law deserves but 
a small portion of their time in the school, 
and that its principles can be picked up in 
practice, without instruction. 

“The result is that men trained thus get 
into the profession and on the bench im- 
bued with the idea that adjective law being 
technical (which it is), there must be found 
some way of eliminating the ‘technicality.’ 
They desire, laudably enough, to ‘get at 
the merits,’ but being untrained to see that 
the ‘merits’ can be known to the court only 
through the pleadings and other parts of 
the record prescribed by law, they become 
impatient of the restraint imposed, depart 
from the state’s record, allow the parties to 
taise new and unpleaded issues, and in doing 
% actually believe they are expediting the 
cause on its ‘merits.’ 

“And when the practitioner objects to hav- 
ing his client’s rights trampled upon in this 
Manner, he incurs the animadversion of 
the trial court, often in the presence of the 
jury. 

“Multitudo imperitorum perdit curiam. 

“Now, the position taken in this series of 
articles is that ‘form’ is just as necessary in 
the law, if its symmetry is to be preserved, 
and justice is to remain certain, as it is in 





engineering, chemistry or medicine, or as 
it is in baseball, or tennis, for that matter. 
If you want to make an effective stroke in 
golf, or an effective punch in the prize ring, 
you must do it according to form. All of 
which simply means that there are principles 
underlying all human effort, which, if ob- 
served, make the effort effective; if not 
observed, make it abortive or inefficient. . . . 

“There is a philosophy underlying the 
mandatory record, or record proper, and a 
philosophy underlying the statutory record, 
or bill of exceptions. We refer to the rules 
concerning error appearing in these two 
records, and the time and manner of attacking 
it. Error, in matters of substance, appearing 
on the face of the mandatory record, may 
be taken advantage of by the general de- 
murrer, and its correlatives, the motion in 
arrest, motion for judgment non obstante 
veredicto, the order of repleader, objections 
upon collateral attack, and when questions 
of res adjudicata are raised, by insisting that 
the necessary facts for the coram judice pro- 
ceeding do not appear. All these objections 
to substantial defects in the mandatory 
record, while made at different stages of the 
proceeding, are directed against error of 
the same nature, appearing in the same record; 
for instance, that the complaint does not 
state facts constituting a cause of action. 
. . . Underlying all these various modes of 
attacking a proceeding which is fatally de- 
fective, is the principle expressed in the 
maxim, De non apparentibus, et de non exis- 
tentibus, eadem est ratio: what is not made 
to appear is to be treated as though it does 
not exist. This maxim is the great maxim 
of procedure—a maxim, unfortunately, which 
is not taught to our students, and not always 
enforced from the bench. It is, as W. T. 
Hughes expresses it, a ‘constitutional impli- 
cation’—that is to say, a _ constitutional 
government must necessarily respect it. 
Legislatures may pass laws ‘abolishing’ 
pleadings, but the courts govern and pro- 
tect, and must rule. Legislatures may pass 
statutes of jeofails, providing that when a 
verdict shall have been rendered, the judg- 
ment shall not be affected or impaired ‘for 
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the want of any allegation or averment on 
account of which omission a demurrer could 
have been maintained.’ But the courts 
invariably annul such enactments, in so far 
as they attempt to cure errors of substance, 
that is, all errors reviewable upon general 
demurrer, or what amounts to the same thing, 
upon motion in arrest, and the other methods 
above pointed out, of calling the court’s 
attention to the fact that there is nothing 
before it upon which to act. The courts, it 
is true, seldom by name quote the maxim 
De non apparentibus. There is a percep- 
tible effort to ignore maxims, and to discover 
and set up ‘new’ fundamental principles 
of law. But the human mind has percep- 
tions of justice which will not be denied. 
It works, under its own laws, in obedience 
to these perceptions, and asserts them in 
the most unexpected ways. 

“What does not judicially appear, is pre- 
sumed not to exist.’ It is so simple, as to 
need no citation. For instance, the law 
presumes ownership from possession. Pos- 
session, like convenience, necessity and 
Treason, is one of the big facts in the law. It 
is a basic, pivotal position. Therefore if A 
is in possession of property, B cannot recover 
it from him without stating (De non appar- 
entibus) and proving (Frustra probatur) a 
cause of action. To let B take the property 
without stating, and then proving, a cause 
of action, would be to deprive A of his prop- 
erty without ‘due process of law.’ This is 
just as true injEngland, where they have no 
written constitution, as it is here, where we 
have. The written constitution does not 
change the situation on this side of the At- 
lantic in the slightest degree. It is an 
inherent perception of the justice of the 
thing that leads the white races to require a 
plaintiff to set out his cause of action where 
all may see it and know what it is. The 
difference is not one between a written con- 
stitution and an unwritten or prescriptive 
one. It is the difference between a consti- 
tutional government (written or unwritten) 
on the one hand, and a despotism, on the 
other. The Sultan of Turkey can take a 
man’s property and life without the useless 
forms of procedure. They are too technical 
for him. The English and American govern- 
ments have to observe these inconvenient 
‘technicalities—that is the difference be- 
tween the two kinds of government—a 
difference fundamental enough. It is to be 
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observed, too, that some of our leaders of 
the bar are doing their best to eliminate 
pleadings, and substitute the Turkish method 
of transferring property. Some of our tr- 
bunals have succeeded in getting away from 
the ‘technicalities’ of pleadings, and have 
substituted the method of pleading for 
recovery of a horse, and allowing the pleader 
to recover on his ‘theory of the case’ that 
what he really wants is not a horse, but a 
cow. The position of these courts seems 
to be that this is a speedy method of justice, 
and puts an end to litigation by letting the 
parties ‘fight it out on the merits’ without 
bothering with form. But when some other 
court has the problem put up to it, on col- 
lateral attack, whether such a judgment for 
a cow instead of a horse is coram non judice, 
and void, then it begins to look doubtful 
whether the litigation is ended, or whether 
it is just beginning. ‘Consider the land- 
marks which thy fathers have set.’ It isa 
fairly safe proposition that the Roman 
knew how to govern, and therefore, how to 
keep the peace, and therefore how to end 
litigation. He had plenty of experience, 
and he has handed down to us no maxim 
that the writer has heard of, telling us that 
pleadings can safely be waived. It is also 
safe to say that minds like Bacon’s, Mans- 
field’s, Ellenborough’s, Kent’s, Marshall's 
and Story’s understood the necessity of a 
record which would stand the tests of res 
adjudicata and of collateral attack. Neither 
do they countenance waiving the plead- 
MGR 5 3's 

“Procedure is one of the most, if not the 
most, important subject of the law. Un- 
fortunately it has also been one of the most 
abused and neglected. Knowledge of pro- 
cedure necessitates knowledge of the whole 
law; and, e converso the ‘substantive’ 
branches of the law cannot be understood 
without a knowledge of procedure. Yet 
we have become inoculated with the idea 
that the law can be partitioned and studied 
in individualized branches, while the very 
process has permitted its life forces to escape 
us. We are taught by learned authors that 
procedure is a local, statutory affair; that 
there are no fundamental, immutable prin- 
ciples in procedure; that the student need 
but learn the main body of principles of 
the ‘substantive’ law, and procedure will 
take care of itself. 

“These writers are correct: Procedure has 
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taken care of itself. It has asserted itself 
and demonstrated its position by wrecking 
the house built in ignorance of its funda- 
mental laws. We have ignored it, and its 
vengeance is upon us. We have ‘eliminated 
technicalities,’ with just about the same 
success that would attend an architect’s 
effort to ‘eliminate’ solid ground under his 
structure. We have heard of the house 
that was builded on the sand... . 

“Then works like Chitty, Stephen and 
Gould on Pleading, studied and followed as 
they have been for a century, by student, 
lawyer, author and judge, must have pro- 
foundly affected the whole body of the law. 

“And yet these works show that their 
authors did not understand the fundamental 
rules of procedure. They nowhere cite these 
tules. They do not show that the maxim, 
De non apparentibus et non existentibus eadem 
est ratio (what is not judicially presented 
cannot be judicially decided) lies at the base 
of pleading. (2 Hughes Gr. and R.) They 
do not see the state in pleading, but 
tegard the matter as one entirely between 
the parties. According to these authors, 
pleadings are only to apprise the opposite 
party, or the court, of the issues. Out of 
such a conception of the function of plead- 
ings and of the interests of the public, has 
grown the idea that, if only the parties con- 
sent, pleadings may be waived in order to 
enable the contestants ‘to get at the merits.’ 
(Thompson on Trials.) 

“It would seem that this whole discussion, 
and the erroneous views of waiver that have 
developed out of it, took rise in a note of 
Serjeant Williams to the case of Stennel 
v. Hogg, (1 Wms. Saundners 228,n., 85 Eng- 
lish Reprint 244, n. 248,) which read as 
follows: 

“With respect to the former (imperfections in 
the pleadings which are cured at common law by 
verdict) case, it is to be observed that where there 
isany defect, imperfection or omission in any plead- 
ing, whether in substance or form, which would 
have been a fatal objection upon demurrer, yet if 
the issue joined be such as necessarily required on 
the trial proof of the facts so defectively or im- 
perfectly stated, or omitted, and without which it 
is not to be presumed that either the judge would 
direct the jury to give, or the jury would have 
given, the verdict, such defect, imperfection or 
_ is cured by the verdict by the common 

“On close reading, the ambiguity and con- 
tradiction in this statement will appear. 
Serjeant Williams in effect says that defects 
of substance, fatal upon demurrer, ate cured 
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by verdict. This, of course, is absolutely 
contrary to the cases of Rushton v. Aspinall, 
(Smith’s Lead. Cas., 8th Ed., L. C. 3 Hughes’ 
Gr. & Rud. 5) by Lord Mansfield, and Jack- 
son v. Pesked, (2 Maule & S. 234, quoted by 
Chitty and Stephen, 85 Eng. Reprint, 248) 
by Lord Ellenborough, both of which Serjeant 
Williams cites in his note. It has been held 
in a great number of cases that it is beyond 
the power of a legislature to make a good 
cause of action out of one fatally bad. 
Neither can there be any question but that 
a single defect of substance fatal on demurrer, 
makes a pleading fatally bad. It appears 
expressly by the above language that Ser- 
jeant Williams did not have in mind merely 
the imperfect statement of matter of substance. 
This would be merely matter of form, and 
would be curable. He extends the cure to 
matters of substance ‘omttted.’ [Illinois has 
been led into error by this quotation and 
mischievous decisions have followed. (Chicago 
R. R. v. Hines, 132 Ill. 161, 166.) 

“‘We have become involved in unending 
discussions about trivialities, and in the 
confusion, have forgotten the fundamentals. 

“Take Serjeant Williams’ ‘learned’ note 
as an example. What a prolific source of 
error it has proved. The note is an attempt 
to mark a line of distinction between defects 
that are cured after verdict by the common 
law and defects that are cured after verdict 
by the statute of jeofails. What the dif- 
ference amounts to, he does not state, but 
merely says there is a difference. There may 
have been, and may not. We are told on 
good authority that there is no difference; 
that the statute of jeofails ‘is only a declara- 
tion of the common law.’ (Bliss, Code PIl., 
Sec. 442; Welch v. Bryan, 28 Mo. 30; Frazer 
v. Roberts, 32 Mo. 457.) 

“But that is not the point. The point is 
that in making this distinction, Serjeant Wil- 
liams totally overlooked the harm he might 
do to jurisprudence. (Uno absurdo dato 
infinita sequuntur. 4Gr. & R. 1084.) Hemade 
an opening for the ‘Theory of the Case’ 
doctrine, in countenancing the possibility 
of curing a fatally defective pleading—a 
nullity. ... 

“He did not understand the effect of 
putting in those words ‘substance’ and 
‘fatal objection on demurrer.’ He made 
a mistake and it has done incalculable 
harm. The theory of the law was dis- 
arranged; its harmony was broken. The 
error spread through its entire structure; 
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and has been taken up and approved by 
the writers above named and by others 
equally popular, until now it is solemnly 
laid down as law, ‘too well settled to be 
shaken,’ that one man can take the property 
of his fellow without ever setting up a cause 
of action against him. If such be the law, 
what becomes of our boasted ‘due process 
of law’; what becomes of ‘substantive’ rights, 
when they can thus be subverted by a rule 
of procedure? Can a lawyer be a leading 
lawyer, or, indeed, a lesser one, and un- 
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derstand these matters, and remain silent? 
There is a way out, and one way only— 
a knowledge of the fundamental principles 
of Procedure. ‘The study of Procedure is 
a study of Government.’ It is susceptible 
of demonstration that the principles of the 
law are few; that they can be arranged in 
order and stated in black and white, in small 
compass. The law in that sense is a little 
thing. It isa beautiful harmony of principle, 
but capable of being distorted into an un- 
sightly wreckage of cases.”’ 
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“If we only had some one like him!’’ says 
Sydney Brooks, in McClure’s for July, was 
the thought behind the attentions that were 
showered upon Mr. Roosevelt in Europe. 
“Any nation would be glad to reckon him 
among its assets if it could.”” At the bottom 
of the enthusiasm attending his welcome was 
“the consciousness that every country in 
Europe needs a Roosevelt of its own.’”’ People 
in England ‘‘feel that they would know what 
to do with Mr. Roosevelt, and I dare say Mr. 
Roosevelt feels that he would know what to 
do with them.” 


“Any mine, no matter how rich, or how 
large, begins to be exhausted from the time the 
first pick is stuck into the ground, and all its 
profits ought to be figured on the basis of 
diminishing deposits,’ says Emerson Hough 
in Everybody’s for July. ‘A mine is the re- 
verse of a mortgage ora bond. The security 
does not remain stable nor increase in value, 
but, on the contrary, continually decreases in 
value. In a mortgage we do not look to 
the interest to pay us back our principal; 
in a mine we must look to dividends to pay 
us back our principal and interest also. When 
the mine is done, our principal is gone. But 
ee many mining investors ever thought of 
that?” 


“It is Mr. Taft’s misfortune that he comes 
to the Presidency at a time when the country 
is in one of its Radical moods,” says Mr. A. 
Maurice Low, writing of ‘‘American Affairs”’ 
in the National Keview for June. ‘Mr. 
Taft is not a Radical. He does not believe 


in the purification by fire. By tradition and 
education he is Conservative—the Conserva- 
tism that comes from a knowledge and respect 
for the law. He has wanted to do every- 
thing within the limitation prescribed by the 
law, but unfortunately for his reputation and 
peace of mind that has not met with the 
approval of the public, which has come to 
regard the law as of less consequence than 
an empiric remedy, and that is one of the 
reasons why the Republican Party is in such 
bad shape at the present time.” 


The legislative scandal in New York 
growing out of the Allds-Conger affair fur- 
nishes the subject for a dramatic article in 
the July Cosmopolitan by Charles Edward 
Russell, who, after reviewing all the startling 
facts of this infamous chapter of legislative 
corruption, concludes: ‘‘Obviously the source 
of all the evil in our legislative bodies 
is not Bad Men nor any other kind of men, 
but simply and solely Privilege. Privilege 
requires more age that it may make 
more profits. y only one way in_ this 
world can it attain its desire, and that is by 
the corruption of public servants and the 

tversion of government. Whether that 

done by distributing money in envelopes or 
by awarding fat attorney fees or by retainers 
from the railroads or by so-called opportu- 
nities in stock speculation or by brokers’ 
accounts mysteriously swelled or through 
mysterious kings of legislation or in some 
other way—what matters? By whatsoever 
means employed the result is the same. 
Men are corrupted, government is perverted, 
we are betrayed.” 














Articles on Topics of Legal Science 
and Related Subjects 


Accidents. ‘‘The Cruelties of Our Courts.” 
By John M. Gitterman. McClure’s, v. 35, p. 
151 (June). 

Treating of the delays and miscarriages of 


ustice, viewed from the point of view o 
fitigation to recover for personal injuries. 

Admiralty. ‘‘The Harter Act and Its Limi- 
tations.” By I. L. Evans. 8 Michigan Law 
Review 637 (June). 

Explaining the provisions of the federal 
act relieving owners of vessels from liability 
as common carriers, under proper limitations. 

Aerial Navigation. ‘“‘The Air—A Realm of 
Law—I.” By G. D. Valentine. 22 Juridical 
Review 16 (May). 

Some considerations with regard to the 
probable future development of this branch 
of international law. 

Agency. ‘The Liability of an Undisclosed 
Principal, I and II.”’ By Floyd R. Mechem. 
93 Harvard Law Review 513 (May), 590 
(June). 

A very thorough treatment of the subject 
in two articles, admirable for clearness of 
afrangement. 

Attorneys’ Liens. ‘‘Attorneys’ Liens.’’ By 
Raymond D. Thurber. 21 Bench and Bar 94 
(June). 

A succinct statement of the law in New 
York on this subject, with full citations. 

Bankruptcy. ‘‘Bankruptcy Law, Its His- 
tory and Purpose.” By H. H. Shelton. 44 
American Law Review 394 (May-June). 

A brief résumé of the history of our bank- 
tuptcy legislation, the main oy of which 
is by no means the granting of a discharge 
to dishonest debtors. 

Baseball. ‘‘Baseball Jurisprudence.” By 
John W. Stayton. 44 American Law Review 
374 (May-June). 

Read before the Arkansas Bar Association. 
Discussing the law applicable to such bodies 
as the National Association of Professional 
Baseball Clubs, and contracts with professional 
baseball players. 

Carriers. See Admiralty, Public Service 
Corporations. 

Conflict of Laws. ‘‘The Individual Lia- 
bility of Stockholders and the Conflict of 
Laws.” By Wesley Newcomb Hohfeld. 10 
Columbia Law Review 520 (June). 
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The author’s third and final instalment 
(see 21 Green Bag 401, 22 Green Bag 338), 
concluding his searching and able analysis 
of all the issues involved in the English case 
of Risdon Iron & Locomotive Works v. Furness, 
and of the application of the rule of the lex 
loct contractus to problems of American cor- 
poration law. 

Contracts. ‘‘The Defense of Payment Under 
Code Procedure.”” By Carlos C. Alden. 19 
Yale Law Journal 647 (June). 

An article suggested by the recent decision 
of the New York Court of Appeals in Conkling 
v. Weatherwax, 181 N. Y. 258, 73 N. E. 1028. 

See Agency, Measure of Damages. 

Corporations. ‘Promoters’ Frauds in the 
Organization of Corporations: the Old Do- 
minion Copper Mining Cases.”” By CharlesG. 
Little. 5 Illinois Law Review 87 (June). 

Pointing out some defects in the attitude 
of the courts toward promoters’ frauds on 
stockholders, and discussing what principles 
might be applied to bring such frauds within 
the scope of the law. The writer’s topic is 
suggested by the decisions of the United States 
Supreme Court and the Massachusetts Su- 
preme Judicial Court in the Old Dominion 
Copper Mining cases, 210 U. S. 206, 188 Mass. 
315, and 89 N. E. Rep. 195 (see 21 Green 
Bag 531). 

“Financing a New Corporate Enterprise.” 
By C. B. Masslich. 5 Illinois Law Review 70 
(June). 

A most complete exposition of the methods 
of financing corporate enterprises. The author 
takes up the marketing of bonds and stock 
issues, the underwriting syndicate, mortgages, 
and guaranties of securities in detail, and 
offers many most practical suggestions. 

See Conflict of Laws, Public Service Cor- 
porations, Railways. 

Criminal Law. ‘‘Criminal Law—The Essen- 
tials of Crime.’”’ By N. W. Hoyles, K.C. 46 
Canada Law Journal 393 (June 15). 

The author analyzes such subjects as ‘‘act 
of the will,” ‘‘malice,” ‘‘attempt or overt 
act,”’ etc., and introduces both American and 
British citations. 

“Insanity as a Defense to Crime; with 
Especial Reference to the Thaw Case.” By 
Frederick W. Griffin. 1 Journal of Criminal 
Law and Criminology, no. 2, p. 13 (July). 

See p. 473 supra. 

See Criminology, Homicide, Penal Law. 

Criminal Procedure. ‘Medical Expert Testi- 
mony: Methods of Improving the Practice.’ 
By Justice William Schofield of the Massa- 
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chusetts Superior Court. 1 Journal of Crimi- 
nal Law and Criminology, no. 2, p. 41 (July). 

See p. 474 supra. 

See Criminology, Procedure. 

Criminal Statistics. ‘‘A Plan for the Re- 
organization of Criminal Statistics in the 
United States.” By Louis N. Robinson. 1 
Journal of Criminal Law and Criminology, 
no. 1, p. 44 (May). 

See p. 472 supra. 

“Criminal Statistics in Germany, France 
and England.” By Arthur MacDonald. 1 
Journal of Criminal Law and Criminology, 
no. 2, p. 59 (July). 

See p. 472 supra. 

“The Cost of Crime.” By Warren F. Spald- 
ing. 1 Journal of Criminal Law and Crimi- 
nology, no. 1, p. 86 (May). 

See p. 472 supra. 

See Criminology. 


Criminology. ‘‘The Individual Study of the 
Young Criminal.” By Professor William 
Healy. 1 Journal of Criminal Law and 
Criminology, no. 1, p. 50 (May). 

See p. 472 supra. 

“The Bill to Establish a Criminological 
Laboratory at Washington.” By Edward 
Lindsey. 1 Journal of Criminal Law and 
Criminology, no. 1, p. 103 (May). 

See p. 472 supra. 

“Cesare Lombroso: A Glance at His Life 
Work.”’ By Adalbert Albrecht. 1 Journal 
of Criminal Law and Criminology, no. 2, p. 71 
(July). 

See p. 472 supra. 


See Criminal Law, Criminal Procedure, 
Criminal Statistics, Penal Law, Police Ad- 
ministration. 


Equity. See Mistake. 
Eugenics. See Heredity. 


Expert Testimony. 
dure. 


Government. ‘‘The Crown and the Consti- 
tution.” By J. A. R. Marriott. Nineteenth 
Century and After, v. 67, p. 969 (June). 

The writer speaks of the amazing extension 
of the formal executive powers of the Crown 
of late years, and considers the political influ- 
ence of the Crown to have entered on a new 
phase because of the growing sentiment of 
imperial unity. 

“Significance of the Woman Suffrage Move- 
ment.’”’ Supplement to Annals of American 
Academy of Political and Social Science, May, 
1910. 


See Criminal Proce- 
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This brochure contains the following papers 
ay: at the session of the Academy, 

eb. 9, 1910: Introductory Remarks of the 
President of the Academy, by L. S. Rowe; 
Introductory Remarks of the Presiding Officer, 
by Robert L. Owen; ‘‘The Logical Basis of 

oman Suffrage,”” by Anna G. Spencer; ‘‘The 
Position of the Anti-Suffragists,’’ by Mrs. 
Gilbert E. Jones; ‘The Woman Suffrage 
Movement in Great Britain,’’ by Alice Paul; 
“Answer to the Arguments in Support of 
Woman Suffrage,”” by Lyman Abbott; “Woman 
Suffrage an Aid to Social Reform,” by Mrs 
Frederick Nathan; and “The Inadvisability 
of Woman Suffrage,’’ by Charles H. Park- 
hurst. 

“The Australian Labor Party.’’ By Frank 
Fox. National Review, v. 55, p. 680 (June). 

An informing study of Australian party 
politics. 

“What Are You Going to do About It?—I, 
Legislative Graft and the Albany Scandal.” 
By Charles Edward Russell. Cosmopolitan, 
v. 49, p. 147 (July). 

A sketch of the conspiracy brought out by 
the Allds-Conger disclosures. See p. 478 
Supra. 

See History, Penal Law. 

Heredity. ‘The Future of the Human 
Race.” By Professor T. D. A. Cockerell. 
Popular Science Monthly, v. 77, p. 19 (July). 

Discussing the permanence of unit-char- 
acters, together with the possibility of getting 
rid of undesirable qualities. The author 
thinks ‘it would pay society to furnish ample 
means for the industry of child raising to 
those who are especially fitted to engage in it.” 

History. ‘Biological Analogies in History.” 
The Romanes Lecture delivered at Oxford 
University, June 7, 1910. By Theodore 
Roosevelt. Outlook, v. 95, p. 297 (June 11). 

This essay covers a field of astonishing 
breadth, surveying the whole history of civili- 
zation from earliest times, and seeking many 
comparisons between the life of races and 
that of the lower animal species. 

“The Trial of John Brown.”’ By George E. 
Caskie. 44 American Law Review 405 (May- 
June). 

That John Brown had a fair and impartial 
trial, that he met with no mob violence, and 
that his views on the question of slavery 
cannot be deemed to outweigh his treasonable 
contempt for law and order, is the gist of this 
Teview of an interesting chapter of American 
history, read recently before the Virginia 
Bar Association. 

“The Making of the Constitution.” By 
Oliver H. Dean. 44 American Law Review 
341 (May-June). 

A paper which eulogizes the work of the 
leaders of the Constitutional Convention, and 
which declares the Constitution adaptable to 
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the conditions of all peoples on the face of the 
earth. 

Homicide. ‘Malice Aforethought, in Defini- 
tion of Murder.”” By Howard J. Curtis. 19 
Yale Law Journal 639 (June). 

The author considers the standard method 
of charging the jury in murder trials as to the 
meaning of the term “‘malice aforethought.”’ 
He reaches the final conclusion that “‘malice 
aforethought has no useful function outside 
of the indictment, and that as to its being 
defined in an intelligible way for the guidance 
of the jury as a recognizable state of mind, it 
isa simple impossibility. In truth it has no 
meaning whatever in that sense. It is a tech- 
nical term which is used for convenience as 
covering all unlawful killings which the law 
deems murder.” 


International Arbitration. “‘The Need of 
Strengthening International Law—A Japan- 
ee Point of View for Making Arbitration 
Effective.” By Masujiro Honda. Editorial 
Review, v. 2, p. 567 (June). 

A notable appeal for the development of 
international law, so that questions involving 
national honor and vital interest may be 
settled in the same way as other questions 
giving rise to international disputes. 


“Elihu Burritt.”” By James Brown Scott. 
Advocate of Peace, v. 72, p. 131 (June). 

An outline of Burritt’s views, his work for 
acongress and court of nations, and his agita- 
tion for a more precise and certain formulation 
of the rules of international law. 


“War Not Inevitable.”” By Hon. John W. 
Foster. Advocate of Peace, v. 72, p. 134 
(June). 

Urging the great importance of international 
atbitration, even of questions involving ‘‘na- 
tinal honor,’’ ex-Secretary of State Mauer 
teviews the origin of the controversies which 
greeny the wars in which the United 
tates has engaged, showing that all these 
wats might have been avoided by the use of 
prudence and conciliation. 


“How War is to be Abolished.’”” By Dean 
Henry Wade Rogers. Advocate of Peace, 
v.72, p. 138 (June). 


A vigorous plea for the establishment of a 
permanent international court and for dis- 
afmament. 


“Another Step Towards International 
Peace.” By Hon. John W. Foster. Inde- 
pendent, v. 68, p. 1288 (June 9). 


Ex-Secretary Foster considers the policy 
of the United States in submitting recent 
controversies to arbitration a proper object 
for patriotic pride, and shows how the friendly 
offices of the United States in the boundary 
dispute between Peru and Ecuador have 
opened up a new era of enlarged usefulness 
for the Hague peace treaty. 


“An International Court of Arbitral Jus- 
tice.” By James Brown Scott. Outlook, v. 
95, p. 348 (June 18). 

Irrigation. See Waters. 

Labor Regulation. ‘‘The Illinois Ten-Hour 
Law.” By S. P. Breckinridge. Journal of 
Political Economy, v. 18, p. 465 (June). 

A review of the recent case of Ritchie v. 
People, in which the Illinois ten-hour law for 
women was held constitutional. 

Legal Fictions. ‘‘The Reasons for Some 
Legal Fictions.” By Sidney T. Miller. 8 
Michigan Law Review 623 (June). 

An attractive presentation of the history 
of some legal fictions, which may be grouped 
in three classes, sketching some of the fictions 
still in use. 

Legal History. ‘‘The Inns of Court.”’ By 
W. H. Wardrope, K. C. 30 Canadian Law 
Times 497 (June). 

A readable review of ‘‘The Inns of Court,” 
by Hyacinthe Ringrose, D. C. L., published 
last year. 

See Legal Fictions. 

Legislative Procedure. ‘‘The Speaker and 
the House.” By Asher C. Hinds. McClure’s, 
v. 35, p. 195 (June). 

A well-known authority on parliamentary 
law here describes the change in the powers 
of the Speaker of the National House of Rep- 
resentatives. 

Lombroso. See Criminology. 

Marriage and Divorce. ‘Uniform Divorce 
Legislation.”” By Henry C. Spurr. 17 Case 
and Comment 17 (June). 

This writer considers the differences in the 
divorce laws of various states to be the out- 
growth of policies too deep-seated to be 
changed, and that uniformity is not so desir- 
able as that vigilant administration of the 
laws which reduces the evils of fraud and 
perjury to the minimum. 

‘‘The Law and Procedure in Divorce.’”’ By 
Mr. Justice Henry B. Brown of the United 
States Supreme Court, retired. 44 American 
Law Review 321 (May-June). 

This paper was read last year before the 
Maryland State Bar Association and was 
printed in Law Notes for October, 1909. It 
has already been noticed, 21 Green Bag 631. 

Measure of Damages. ‘‘The Measure of 
Recovery Upon Implied and Quasi-Contracts.”” 
By Prof. Joseph H. Beale. 19 Yale Law 
Journal 609 (June). 

A_ careful study of four classes of cases: 
(1) Where there is an express contract sub- 
stantially performed; (2) where there is an 
express contract i, eat (3) where an 
express contract has been rescinded; (4) where 
there never was an express contract. 
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Military Law. ‘Military Law: Its Origin, 
Development and Application.’ By Col. W. E. 
Hodgins. 30 Canadian Law Times 485 (June). 


The subject is treated from a Canadian 
standpoint. 


Mistake. ‘‘Mistake of Fact as a Ground for 
Affirmative Equitable Relief.” By Edwin H. 
Abbot, Jr. 23 Harvard Law Review 608 
(June). 

The author thus summarizes his proposi- 
tions :— 

‘1. To be a ground for relief the mistake 
must relate to a present existing fact and must 
not be due to a want of ordinary care on the 
part of the plaintiff. 

“2. If the plaintiff seek reformation of a 
writing intended to set forth a transaction 
based on valuable consideration, the plaintiff 
must establish a prior bargain upon which the 
parties agreed, and that by mutual mistake, 
or mistake on the part of the plaintiff, and 
knowledge thereof on the part of the defend- 
ant, that writing fails to express the prior 
bargain. 

“3. If the plaintiff seek reformation of a 
writing intended to set forth a gift, he must 
show that by mistake in reducing the terms of 
the gift to writing, the writing fails to express 
the donor’s intention; but in such a case the 
donor is the only party who may obtain this 
relief, since equity will not interfere to in- 
crease the gift in favor of the donee who is a 
mere volunteer. 

“4. If the plaintiff seek rescission, he must 
show that the parties entered into the agree- 
ment under a mutual mistake as to some 
matter actually contracted about; or else that 
the defendant became cognizant of the plain- 
tiff’s mistake at, or prior to, the making of the 
agreement.” 


Monopolies. ‘‘Modern Medizvalism.”’ By 
Dr. Frank T. Carlton. Popular Science Monthly 
v. 77, p. 56 (July). 

The writer considers economic heresy as 
bitterly condemned in the twentieth century 
as religious heresy in the middle ages. The 
medizvalism of which he writes is found in 
the alliance of capital with the state and in 
modern forms of special privilege. There are 
signs that the age of competition has passed. 
The coming epoch will be marked by many 
resemblances to the medizval period. 


Mortgages. See Railways. 


Negotiable Instruments Act. ‘“An Ambigu- 
ity in the Negotiable Instruments Law.”” By 
Prof. Samuel Williston. 23 Harvard Law Re- 
view 603 (June). 

The ambiguity is found in a section of the 
uniform act relating to the presentation for 
payment of instruments falling due on Satur- 
day, an ambiguity which caused such uneasi- 
ness to Boston bankers that it has secured an 
amendment of the Massachusetts act this 
year. 
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Pardons. 
Hon. Charles J. Bonaparte. 
Journal 603 (June). 

Mr. Bonaparte takes the abuse of executive 
clemency by the Governor of Tennessee in the 
recent Cooper case as his text, and declares 
that ‘‘the exercise of any form of executive 
clemency for whatever purpose is undoubtedly 
open to pe abuse; responsibility to public 
opinion for its employment to proper ends 
should be strict and carefully defined.” 

Penal Administration. ‘‘Crime and its 
Punishment in Chicago.” By William N. 
Gemmill, Judge of the Chicago Municipal 
Court. 1 Journal of Criminal Law and 
Criminology, no. 2, p. 29 (July). 

See p. 474 supra. 

See Criminology. 

Penal Law. ‘‘A Plea for Standardizing Legal 
Punishments in India.” By an Old Judge. 22 
Juridical Review 1 (May). 

Urging the recasting of the Indian Penal 
Code to remove serious defects which the 
author considers to arise from the great 
latitude and uncertainty of the law as to sen- 
tences. 

‘Anglo-American Philosophies of Penal Law: 
I, Thomas Hill Green.” 1 Journal of Criminal 
Law and Criminology, no. 1, p. 19 (May). 

See p. 474 supra. 

See Criminology, Pardons, Police Adminis- 
tration. 

Pleading. See Procedure. 

Police Administration. ‘‘The Police Authori- 
ties of the United Kingdom: Their Constitu- 
tion, Revenue, and Responsibility at Law.” 
By J. Anderson Maclaren. 22 Juridical Re- 
view 38 (May). 

“The Lighter Side of My Official Life: Some 
Scotland Yard Stories.”” By Sir R. Anderson, 
K. C. B. Blackwood’s Magazine, v. 187, p. 
832 (June). 

Very readable reminiscences are given in 
this instalment, of running down criminals at 
Scotland Yard by some ingenious methods. 

Police Power. See Labor Regulation. 

Practice of Law. ‘The Country Lawyer.” 
By W. U. Hensel. 58 Univ. of Pa. Law Re- 
wiew 521 (June). 

An address given before the Sharswood 
Club of the Law School of the University of 
Pennsylvania, at its twenty-seventh annual 
dinner, at the Bellevue-Stratford, Philadel- 
phia, last April. Dealing with the needed 
equipment of the country practitioner, and 
indicating some of his opportunities. 

“The Legal Profession in Scotland.” By 
G. W. Wilton. 22 Juridical Review 28 (May). 


Discountenancing as improper a practice 


“The Pardoning Power.” By 
19 Yale Law 
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already denounced by certain Scottish pro- 
fessional bodies, whereby London solicitors 
ate wont to divide their fees with their corre- 

ndents in Scotland without the knowledge 
“y the client—an evil which has become 
“apparently the rule and not the exception in 
the conduct of litigation in the Supreme 
Court.” 

Procedure. “*Theory of the Case’— 
Wrecker of Law, III, IV.” By Edward 
D'Arcy. 70 Central Law Journal 402 (June 3), 
455 (June 24). 

Continuing the two articles noticed in 22 
Green Bag, p. 346. See p. 475 supra. 

“Technicalities in Procedure, Civil and 
Criminal.” By John Davison Lawson. 1 
Journal of Criminal Law and Criminology, 
no. 1, p. 63 (May). 

See p. 473 supra. 

Procedure. ‘‘Congestion of the Appellate 
Court Docket—How Can It Be Relieved?’ 
By Jesse Holdom, Presiding Justice of Illinois 
Appellate Court, first district. 5 Illinois Law 
Review 65 (June). 

Read before the Chicago Bar Association 
last March. Favoring certain reforms in IIli- 
nois procedure, including those set out in the 
bill proposed by Mr. Gilbert, and including 
legislation limiting every case to one review, 
with rare exceptions, and allowing sufficiently 
important cases to go to the Supreme Court 
direct. 

See Accidents, Criminology, Marriage and 
Divorce. 

Professional Ethics. See Practice of Law. 


Public Service Corporations. ‘‘Illegality as 
an Excuse for Refusal of Public Service.’ 
By Bruce Wyman. 23 Harvard Law Review 
577 (June). 

Showing how the doctrine of public service 
corporations being excused from the duty 
to furnish service by public policy is being 
= out. Many illustrative cases are dis- 
cussed. 


See Waters. 
Quasi-Contracts. See Measure of Damages. 


Railways. ‘‘Rights and Remedies of Gen- 
etal Creditors of Mortgaged Railways.” By 
Dean Henry H. Ingersoll. 19 Yale Law 
Journal 622 (June). 

Discussing general features of modern rail- 
way mortgages, rights of creditors before and 
after appointment of a receiver, and the 
Tfemedies of general creditors. The paper is 
based upon the principles of the common law 
and doctrines of equity as applicable in ordi- 
nary cases. 

“Cassatt and His Vision.”” By C. M. Keys. 
World’s Work, v. 20, p. 13187 (July). 

Telling how the trio consisting of Cassatt, 


Rea and Jacobs brought the Pennsylvania 
into Manhattan. 

Real Property. ‘‘Computation of the Period 
of Suspension Under an Instrument in Execu- 
tion of a Power.’’ By Stewart Chaplin. 10 
Columbia Law Review 495 (June). 

Construing section 178 of the New York 
Real Property Law, in the light of New York 
decisions. 

“The Legal Estate in English Property 
Law.” By J. Edward Hogg. 22 Juridical 
Review 55 (May). 

This writer considers that the legal estate 
doctrine, in English law, furnishes a test for 
determining whether a jus in rem has been 
created, corresponding to the test supplied by 
the Scottish and Roman-Dutch systems of 
registration of conveyances. 


Social Betterment. ‘‘Philanthropy and 
Sociology.’”’ By Prof. Charles A. Ellwood of 
the University of Missouri. Survey, v. 24, 
p. 397 (June 4). 

Dealing with the methods of scientific 
philanthropy, as an applied science. 

Tariff. ‘‘The Tariff Law of August 5, 1909.” 
By Hon. Sereno E. Payne. Editorial Review, 
v. 2, p. 574 (June). 

A summing up of the attitude of those who 
framed the pS Arne tariff law, by the 
chairman of the Committee on Ways and 
Means of the national House of Representa- 
tives. He declares it ‘‘a tariff law that fulfills 
the pledges of the platform, ... Stops no 
wheel of industry, and deprives no man of his 
daily wage.” 

Trade Marks. See Unfair Trade. 


Uniformity of Laws. See Marriage and 
Divorce, Negotiable Instruments. 


Unfair Trade. ‘The Unwary Purchaser: 
A Study in the Psychology of Trade Mark 
Infringement.”” By Edward S. Rogers. 8 
Michigan Law Review 613 (June). 

The courts commonly reserve for their own 
determination the question of the likelihood 
of deception of the “unwary purchaser,” or 
the normal, yg aw A purchaser, by labels 
and trademarks likely to be mistaken for 
those of a dealer whose rights may be infringed. 
The author thinks that experimental psy- 
chology should furnish data regarding the 
likelihood of the average person being so de- 
ceived, and anticipates early progress in this 
investigation, and a diminution of the con- 
flict between irreconcilable decisions. 


Waters. ‘Public Control of Irrigation.” 
By Samuel C. Wiel. 10 Columbia Law 
Review 506 (June). 

The author believes that contract regu- 
lation, so soon as the experimental stage of 


development of a given region is passed, 
results in great evils. In seeking to avoid 
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public ownerships and to enforce public 
control, the experience of states with an 
administrative system like that of some of 
the western states ma Tove serviceable; 
and California may fin e solution in the 
New York experiment of a public service 
commission. 


Miscellaneous Articles of Interest to the 
Legal Profession 


Biography. Gaynor. ‘‘Gaynor.”’ By Wil- 
liam Bayard Hale. World’s Work, v. 20, p. 
13139 (July). 

A sketch of Mayor Gaynor’s life, personal 
traits, and beliefs. 

Halsbury. ‘Lord Halsbury, 
Grand Old Man.” By the Editor. 
and Comment 20 (June). 

Hughes. ‘Mr. Justice Hughes: An Up- 
right and Fearless Public Servant.” By 
the Editor. 17 Case and Comment 1 (June). 

Kaiser Wilhelm. ‘‘The Real Kaiser.”” By 
Sydney Brooks. McClure’s, v. 35, p. 331 
(July). 

Roosevelt. ‘‘What Europe Thinks of 
Roosevelt.’’ By Sydney Brooks. McClure’s, 
v. 35, p. 271 (July). 

Expressing the writer’s gp impres- 
sions of Roosevelt; full of frank and hearty 
admiration. 

Fiction. 
By Frederic Taber Cooper. 
35, p. 203 (June). 

Mr. Cooper has written a story of tense 
dramatic interest of a man and his wife who 
have been sundered through a misunder- 
standing—a story of strong human feeling, 
culminating in a situation of much emotional 
force. 

“Justice While You Wait.” By Owen 
Oliver. McClure’s, v. 35, p. 189 (June). 

A good story of an impromptu trial before 
a Vigilance Committee in a rough frontier 
settlement. 

Finland. ‘‘Finland.”” By Count De Witte. 
Contemporary Review, v. 97, p. 663 (June). 

The Russian statesman favors the assimi- 
lation of Finland not by drastic and violent 
measures, but by gradual and pacific means. 

Foreign Relations. ‘‘Commercial Relations 
between the United States and Japan.” Sup- 
plement to Annals of the American Academy, 
of Political and Social Science, July, 1910. 
the following papers: ‘The 
Sanne . »mmercial Commission,” by 

aron Eiichi Shibusawa; ‘Education in 
Japan,” by Baron Naibu Kanda; ‘‘Relations 
of the East to the West,’’ By M. Zumoto; 
‘‘Japan’s National Ideal,’’ by Hon. K. Mid- 
zuno; Introductory Remarks by Dr. L. 


England’s 
17 Case 


“The Griswold Divorce Case.’’ 
McClure’s, v. 


Containin 
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S. Rowe, president of the Academy; “The 
Significance of the Awakening of China,” 
by Dr. Wu Tin -Fang; and “The Commercial 
Significance of China’s Awakening,” by 
Charles R. Flint. 

“Our Blundering Diplomacy in the Far 
East.” By Thomas F. Millard. American 
Magazine, v. 70, p. 417 (July). 

The writer assails our lack of a vigorous, 
consistent Manchurian policy. 

Mining Investments. ‘‘The Gold Brick 
and the Gold Mine.’”’ By Emerson Hough. 
Everybody’s, v. 23, p. 44 (July). 

Railways. ‘‘Speaking of Widows and 
Orphans.” By Charles Edward Russell, 
Hampton's, v. 25, p. 79 (July). 

The author reviews the case of Colton vy, 
Stanford et al., gleaning his facts from the 
testimony in that case, and depicting the 
conspiracy which led to the death of Colton 
and the spoliation of his widow, by which 
the Big Four achieved its purpose. A vivid 
chapter of Mr. Russell’s series of articles 
on the Central Pacific Millionaire Mill. 

Russia. ‘“‘The Reaction of Russia; II. The 
Dumas, the Czar, and the ‘True Rus- 
sias.’”” By George Kennan. Century, v. 
80, p. 403 (July). 

The author considers that the Third 
Duma, more conservative than its two pre- 
decessors and elected on a different basis of 
tepresentation, does not represent the Rus- 
sian ple or exercise anything beyond 
mere bureaucratic powers. 

Stocks. ‘Stocks and the Stock Market.” 
Annals of the American Academy, v. 35, no. 
3 (May). 

This issue is made up of sixteen articles 
on the stock market, stocks as investments, 
sources of market news, economic crises, 
and bibliography of securities and stock 
exchanges. 

Taft’s Administration. ‘The Measure of 
Taft.” By Ray Stannard Baker. American 
Magazine, v. 70, p. 361 (July). 

The writer is impressed with Mr. Taft’s 
candor, his clean life, his simple manners. 
But his policies are not his, but Roosevelt’s. 
He has not seen that principles are greater 
than parties. He has shown his unfitness 
for a leadership with convictions. 

“How Taft Views His Own Administra- 
son: An Interview with the President.” 
By George Kibbe Turner. McClure’s, v. 
35, p. 211 (June). 

Turkey. ‘Developments in Turkey.” By 
Sir Edwin Pears. Contemporary Review, V. 
97, p. 692 (June). 

Interesting facts are here given fe 
the political and social awakening in 


rding 
urkey. 





A PRESS ENDORSEMENT OF THE 
CORPUS JURIS 


HE proposal for a comprehensive, 
scientific statement of American 

law, in a more condensed and convenient 
form than has ever yet been attained, 
seems already to have successfully run 
the gauntlet of professional criticism. 
The opinions of leading jurists assembled 
in our February number constituted 
perhaps the most remarkable collection 
of comments on any legal proposition 
that have ever been got together. What- 
ever slight opposition may have since 


developed among lawyers has been 


vague, inarticulate, and negative. The 
tremendous endorsement secured from 
leading members of bench and bar, on 
the contrary, has expressed itself in the 
ittesistible rhetoric of cogent logic and 
intelligent conviction. The inference 
is not to be avoided that the project 
has only to be actually launched, under 
the direction of a suitable editorial staff 
supplied with adequate funds to guaran- 
tee complete fulfillment, for the legal 
profession throughout the United States 
to show its earnest, united support of 
an undertaking sure to result in priceless 
benefits. 

But our leading benefactors are not 
lawyers but laymen. A philanthropist 
is sometimes able to appreciate needs 
which can be fully realized only by 
those of technical training. To this 
circumstance we owe such endowments 
asthose for advanced medical research, 


for investigation in the natural sciences, 
and for the increased efficiency of 
university equipment. The fact is that 
a layman who is sufficiently alert and 
desirous of making himself useful need 
not confine his attention to the time- 
honored channels of giving. It is not 
too much to hope for, that laymen will 
quickly appreciate the demand and the 
opportunity of this proposed Corpus 
Juris. For they have already shown 
their ability to comprehend the pregnant 
and invulnerable arguments advanced 
for it, as appears from the editorial 
comments published elsewhere in this 
number. 

This collection of editorial comments 
is striking not only on account of the 
readiness with which the imperative 
need has been comprehended and the 
remedy accepted with the enthusiasm 
born of conviction, but also because 
of the absence of any earnest adverse 
criticism. We do not recall a single 
instance, among all the comments which 
have been printed in the press of the 
country, in which an editor has taken 
the pains to write in opposition to 
Messrs. Andrews, Alexander, and Kirch- 
wey and the learned jurists who have 
endorsed their views. The group of 
editorial comments now printed is 
doubtless not less significant, in its 
own way, than the former collection of 
professional opinions. Just as the 
latter may be taken as gauging the 
sentiment of the enlightened portion 
of the profession, so the former must 
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show the attitude certain to be assumed 
by intelligent laymen who have the 
opportunity to familiarize themselves 
with the details. We confidently pre- 
dict that with the steady swelling of the 
stream of discussion which this most 
important proposal must inevitably 
evoke, popular sentiment in favor of 
its execution cannot but gain in strength, 
until the last remaining obstacle to its 
fulfillment will fall to the ground. As 
Mr. Alexander has said of this work of 
stating the law of the United States 
in legible black and white, “it has got 
to be done.”” It will be done some day 
anyway, of course, but publicity and 
discussion can only hasten the day of 
fulfillment. 


UNUSUAL RECOLLECTIONS OF CHIEF 
JUSTICE FULLER 


WAS the only person present when 

Melville W. Fuller received the un- 
official announcement of his appointment 
as Chief Justice. 

I had been playing billiards at the Iroquois 
Club, the Democratic organization of Chicago, 
whose principal members were Cleveland 
men from his first nomination to his last, or 
as long as any of them lived. 

It was this Club which placed Lawyer 
Fuller before President Cleveland. I do not 
mean that Mr. Cleveland had never heard 
of Lawyer Fuller, for the latter was a friend 
and adviser of William C. Goudy, the great 
railroad attorney, and Mr. Cleveland’s friend 
and manager in Illinois and adjacent states 
north and northwest, during the first Cleve- 
land administration. Whatever knowledge 
President Cleveland had of Lawyer Fuller, 
was as a lawyer, for Melville Fuller was never 
a politician. 

At the Iroquois Club at the time referred 
to, I overheard a conversation between three 
of its officers about Fuller’s appointment. 
One of the officers said that President Cleve- 
land would notify Fuller that day of his 
nomination as Chief Justice of the Supreme 
Court. 

If a bit of newspaper parlance may be 
permitted, I was “doing politics’ at the time 
on the Democratic morning newspaper in 


Chicago. Of course, the conversation alluded 
to was in my line, and I dropped my other 
cue at once. The President of the Club told 
me I had heard correctly. 

Lawyer Fuller’s office was not far away, 
and I never made better time on any news. 
paper tip I ever had. He was seated at the 
end of a long table—he never had a desk. The 
table was buried under legal documents, 
books and correspondence. Of course in my 
capacity he had known me some time, and 
he asked me to sit down, following the invita- 
tion with the usual inquiry as to how he might 
serve me. 

I asked him if had heard from Washington 
that day. He was too honest and candid 
to be diplomatic. He smiled and asked me 
how I knew he was expecting to hear from 
Washington. Whatever the reply was he 
said, as nearly as I recall his words, ‘Well, 
if you are not too busy you may wait awhile 
and see what comes.” 

I thanked him and asked him not to allow 
my presence to interfere with his business. 
He said ‘‘all right,’’ and plunged into a bundle 
of documents. Soon after, a Western Union 
fast-footer entered and laid a message on the 
lawyer’s desk. Mr. Fuller receipted, and 
then resumed his work. He did not open 
the envelope containing the message for 
several minutes. After he had read it he 
handed it to me. 

It was the unofficial announcement of his 
nomination as Chief Justice of the United 
States Supreme Court. And it was from 
“Grover Cleveland.’’ My recollection is that 
the words ‘‘President of the United States” 
did not appear. 

When I handed back the message he was 
immersed in his legal work in a manner that 
{ndicated no concern about the great honor 
that had been conferred. I suppose all 
reporters say things that must appear ridicu- 
lous when the game is over. I recalled after, 
that I had said to Lawyer Fuller, as I handed 
him the despatch, “‘Of course you will accept?” 
I distinctly recall that he looked at me in his 
wonderfully kind manner, and that his splen- 
did face was aglow as he replied, ‘‘What 
would you advise?” 

And then I realized how unconsciously I 
had diminished. 

Some years later I was in Washington. 
I called at the Supreme Court chamber. 
I gave my card to one of the officers of the 
great tribunal and then sat down, simply 








ded 
ther 
told 


ay, 
Ws- 
the 
The 
its, 
my 
ind 
ta- 
tht 


ile 





The Editor's Bag 487 


to take in the surroundings. A few moments 
later the bearer of my card returned and 
said that the Chief Justice would see me 
“behind the curtain.” 

I had not expected this. I had only sent 
up my card to notify the presiding justice 
that I had called. I asked the man who 
brought back the invitation if it would be a 
contempt of court if I failed to obey. He 
put on a grin as he said, “Chief Justice is the 
speaker of the highest tribunal, and you had 
better mind.” 

I was shown behind the curtain that is 
suspended back of the bench. There I saw 
the Chief Justice in his robe. I assured him 
of my appreciation of the honor, and apolo- 
gized for what I had done. Of course the 
audience was brief, and as I was leaving he 
said, ‘‘Do you remember the day you were 
in my office in Chicago when I received the 
message about my nomination?” 

Trivial incident? Maybe. But do not 
these trivial incidents in the working of a 
great mentality reveal those characteristics 
which draw ordinary mortals closer to the 
seat of Genius? 

I am constrained to tell how, one winter’s 
night, I stood in the library of the great 
hearted man in Washington, the bearer of 
the news of an unpleasant episode that had 
shadowed his home. I only recall the incident, 
because it revealed a resignation that was 
sublime. His face as I saw it that night— 
the last time I ever saw it—is the one I 
shall always remember. 

FRANK H. BROOKS. 





HOW JUDGE GROSSCUP GOT HIS START 


THE manner in which Judge Peter S. 

Grosscup, as a young man, got a foot- 
hold in the practice of law in Chicago is thus 
Ttecounted by James B. Morrow in a news- 
paper interview :— 

“After running again for Congress,” said 
Judge Grosscup, referring to an Ohio experi- 
ence in which he was unsuccessful, ‘I moved 
to Chicago. I had practised six years in a 
tural community and was a pretty good 
fough-and-tumble lawyer. John Sherman 
gave me a letter to Leonard Swett, once the 
partner and friend of Abraham Lincoln. He 
had cleared nineteen men charged with mur- 
der, and had a large business of a civil char- 
acter. I was put on trial in his office, being 
given a cumbersome abstract of title, which 


he told me to examine. Toward the close of 
the afternoon I took the papers to Swett and 
laid them on his desk. 

“*T never did such work,’ I said, ‘and 
never again shall I try it. With me, abstracts 
of title are simply impossible. However, I 
can get ready to try a lawsuit between here 
and the courthouse.’ 

“If you can try lawsuits,’ Swett replied, 
‘go to court at ten o’clock tomorrow morning. 
Here are the documents.’ 

“The trial lasted for ten days, and I won it. 
I was immediately admitted to the partner- 
ship, and so my troubles in Chicago, some- 
what drearily begun, were soon ended.” 





Hon. James T. Mitchell, Chief Justice of the 
Supreme Court of Pennsylvania, has com- 
piled a collection of newspaper caricatures 
of Presidents of the United States. In 
it every newspaper and magazine in America 
that prints pictures, and every political party, 
are represented. It is thought to be unique 
in the world. Judge Mitchell has arranged 
the collection with his own hands, for mental 
relaxation, notwithstanding the fact that it 
contains 70,000 pictures. 




















SIZE IS ONLY A RELATIVE TERM, 
ANYHOW. 
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HIS PICTURE IN EVIDENCE 


OME Chariton bottom farmers were suing 
the Cataract Pipe Line Company for 
$100,000, alleging that a break in the line 
had flooded their land with oil and blighted it. 
The case came on for trial in the La Plata 
Division of the Macon county, Mo., Circuit 
Court. The defendant’s claim attorney, 
Barney Malone, was a short, fat man, with a 
round, good humored face, and receding hair. 
Mr. Malone had been very active in securing 
evidence and in looking after all features 
of the defense. 

When the defense came on Mr. Malone 
introduced a large number of photographs 
of the flooded area to show vegetation was 
still growing thereon luxuriantly. In order 
that comparisons might be made, Mr. Malone 
was photographed with the natural scenery. 

John T. Barker, a tall, slender young man, 
with Joe Chamberlain eye-glasses, cross 
examined Mr. Malone on behalf of the injured 
farmers. 

“TI notice here on defendant’s exhibit, A, 
some one posing amid the verdure,’”’ remarked 
Mr. Barker, adjusting his glasses and regard- 
ing the photograph intently. ‘Who is that?’ 

“‘Me,”’ replied the witness. 

“And who are you?” 

“Barney Malone, they call me.” 

“Your profession is?’”’ 

“Claim attorney.” 

“For the Standard Oil Company?” 

“No, sir! For the Cataract Oil and Gas 
Company.” 

“Oh!” 

Mr. Barker gingerly fingered another exhibit, 
examined it as though he were studying some 
Egyptian hieroglyphics, and asked :— 

“Who is this bald headed man there in the 
weeds?”’ 

“Barney Malone is his name.” 

“Will you please point Barney Malone 
out to the jury?” 

‘“‘That’s me, sir.” 

“Oh! And you are—.” 

“An attorney.” 

“For the Standard Oil Company?’ 

“No, sir! For the Cataract Company. I 
told you that once.” 

“So you did. Now, here’s defendant’s 
exhibit D, I believe. The evidence offered is 
a man, with a smooth round head, and a 
moon-shaped—”’ 


“Ah, so it is. I beg your pardon. My 
eyesight is not of the best. And your name 
is?” 

“Barney Malone, claim attorney Cataract 
Oil and Gas Company,” replied the witness, 
wearily. 

“Thank you,” said Barker, pleasantly, 
“I was going to ask you that.” 

“T’m in all those pictures.” 

“Indeed ?”’ 

“Yes, ar.” 

“You had all these pictures taken to show 
yourself to this jury?” 

“To show them how high the grass and 
things were growing as compared with the 
height of a man.” 

“T see. This’”—indicating—‘“is the man 
and this the grass and growing things?” 

“That’s me all right.” 

“Did the Standard Oil—”’ 

“The Cataract Oil and Gas Company.” 

“Excuse me. Did the Cataract Oil and 
Gas Company pay for all these pictures of 
its claim attorney to exhibit to this jury?” 

“They paid for these photographs that show 
how things will grow on land you claim we 
blighted.” 

“You think these pictures show nothing 
there that is blighted?” 

“‘Sure.”” 

“You are in all of these?”’ 

“TI admitted that a dozen times. Do you 
want me to keep repeating it all day?” 

“No. We'll stop when we get through 
with the pictures. Now, I hand you defend- 
ant’s exhibit E. The gentleman sunning 
himself amid the growth there is?” 

“Barney Malone, claim attorney Cataract 
Oil and Gas Company.” 

“And will you be good enough to indicate 
to the jury where Barney Malone is?”’ 

The claim attorney pointed to himself. 

“I’m simply taken with the weeds to—’” 

“To show how you both grow up,’ finished 
Barker. ‘‘There’s nothing wrong in that, 
I’m sure. Now, defendant’s exhibit F likewise 
represents some well-grown weeds and a 
fairly well grown man in the garden—some 
farmer, possibly, judging—”’ 

“The man in the picture is Barney Malone, 
and that’s me!” 

“Barney Malone, claim attorney for the 
Stand—” 

“For the Cataract Oil and Gas Company. 


“That’s me, sir,’”’ exclaimed the witness,e Please remember that, Mister.” 
“So I will. You say you're in all of them?” 


angrily. 
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“T said it about twenty-five times, I think.” 

“You were not posing for a moving picture 
show?” 

“They were to be hung in the Hall of Fame,” 
sarcastically. 

“Done in oil?” 

Here the Court took a hand to relieve the 
witness of further torture. 

“It is admitted,’’ he dictated to the official 
stenographer, “‘that in all the photographs 
introduced by the defendant the man shown 
therein is Mr. Barney Malone, who is claim 
attorney for the Cataract Oil and Gas Com- 
pany. Is that sufficient Mr. Barker?” 

“If your Honor will be good enough to add 
that in each picture Mr. Barney Malone has 
his hands on his hips, and is grin—I mean 
smiling, it will be entirely satisfactory to us,” 
replied Mr. Barker, good-naturedly. 

While the jury was out a message was sent 
to the court, asking if it would be legal to 
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award damages in double the amount of the 
claim. 


ASTUTE BUT TRUTHFUL 


NE of our friends kindly sends us this 
anecdote from Kansas City, Kas:— 

A lawyer down in Cherokee county, Kansas, 
of Irish extraction, got off a pretty good thing 
unwittingly before a jury. 

A man who had lost one arm in a thrashing 
machine was being tried on a little mis- 
demeanor. His attorney, in order to manu- 
facture sentiment, thought he would play 
him for an old soldier. When he got before 
the jury, he said among other things, ‘“And 
would ye convict, on such a charge, this old 
soldier who carries his right arm in an empty 
sleeve ?”’ 

This immediately amused everybody, and 
the more they thought of it the funnier it 
sounded. 





USELESS BUT ENTERTAINING 


The case concerned a will, and an Irishman 
was a witness. ‘‘Was the deceased,’”’ asked 
the lawyer, ‘‘in the habit of talking to himself 
when alone ?”’ 

“T don’t know,” was the reply. 

“Come, come, you don’t know, and yet 
you pretend that you were intimately ac- 
quainted with him?” 

“The fact is,” said Pat dryly, “I never 
happened to be with him when he was alone.” 

— Pittsburg Observer. 





An East Side resident was taken before 
the magistrate in one of the police courts 
charged with a trivial offence. 

“Tell him he must not do it again. He 
is discharged,” the magistrate said to the 
policeman on the bridge. 

“The judge says you dassent do it. Un- 
derstand?” almost shouted the policeman 
to the prisoner. 

“Hold on, officer. I didn’t dare him to 
break the law again. I said ‘must not.’” 

“That’s all right, your honor. He under- 
stands what I said better’n he would what 
you said,” explained the policeman. 

— New York Sun. 


Mark Twain was waiting for a street car 
in Boston when a young girl approached him, 
smiling. She was a lovely girl, fresh, bloom- 
ing, ingenuous, bubbling with enthusiasm, 
and evidently on her way home from school. 

“Pardon me,” she said. ‘I know it’s very 
unconventional, but I may never have another 
chance. Would you mind giving me your 
autograph ?”’ 

“Glad to do it, my dear child,” said Mr. 
Clemens, drawing out his fountain pen. 

“‘Oh, it’s so good of you,” gurgled the girl. 
“You know, I’ve never seen you but once, 
Chief Justice Fuller, and that was at a dis- 
tance; but I’ve seen your portrait so often 
that I recognized you the moment I saw you 
here.” 

“Um—m—mm!”’ said Mr. Clemens, non- 
committally. Then he took from her eager 
hands her nice little autograph album and 
wrote in bold script these words :— 


It is delicious to be full, 
But it is heavenly to be Fuller. 
I am cordially yours, 


MELVILLE W. FULLER. 
— Harper’s Weekly. 


The Editor will be glad to receive for this department anything Itkely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. 
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Personal— The Bench 


The a pene of Arba S. Van Valken- 
burgh of Missouri to be United States District 
Podge. western district of Missouri, vice John 

. Phillips, resigned, has been confirmed by 
the Senate. 





. Judge Horace E. Palmer of the Court of 
Civil Appeals, Knoxville, Tenn., retired on 
June 18, at the expiration of his term of 
office. He was appointed by Governor 
Patterson in 1907, when the court was changed 
from the Court of Chancery Appeals, and 
the number of judges was increased from 
three to five. He returns to the practice of 
law at his home in Murfreesboro, Tenn., 
having made many friends and won high 
esteem through his able service on the bench. 





Former Chief Justice Simeon E. Baldwin 
of Connecticut made the address at the gradu- 
ating exercises of the Springfield High Schools, 
held in Hartford June 29. His subject was 
“The Good of Books.” ‘Half of the dis- 
agreements and difficulties between men,” 
he said, ‘‘arise out of mutual misunderstand- 
ings. Half the lawsuits over written contracts 
arise because the writers did not say exactly 
what they intended. Every educated Ameri- 
can, and I am talking to those who have some 
right to the name, and can make it a perfect 
right—every educated American ought to be 
able to write a clear business letter, or family 
letter, or love letter, containing in plain 
terms just what he means to say. Benjamin 
Franklin had that art. Read his autobi- 
ography and some of his essays, and it will 
help you to catch the secret of his power.” 





Justice Henry Billings Brown of the United 
States Supreme Court retired, delivered an 
address on “International Courts’’ at the 
Yale Commencement. Urging the importance 
of doing everything in one’s power to hasten 
the advent of universal peace, he said: ‘‘No 
opportunity should be lost; no argument 
overlooked. The general agreement of nations 
to submit their differences to arbitration will 
doubtless contribute powerfully to fix public 
attention upon the subject and ultimately 
strengthen a general movement for a reduc- 
tion of armaments. Indeed, wars are not 
more often the deliberate acts of the ruling 
powers of nations than of the ebullition of 
popular feeling, against which the people need 
to be educated as against other epidemics. 
This should be the province of an educated 
press. But, unhappily, in their overweening 
desire for sensations they are generally too 
willing to lend themselves to popular passions 
and become the most uncertain and dangerous 
of political guides.”’ 


In an address given®before the Law Aca- 
demy of Philadelphia June 14, Judge Peter §. 
meer of Chicago, of the United States 
Circuit Court of Appeals, explained his view 
of the way to deal with large corporations, 
He thus stated his own solution of the prob- 
lem: ‘I see but one ultimate remedy, and 
that is to deal with the railroads that are 
natural monopolies, and the great industrial 
combinations that have made themselves 
monopolies, upon the basis of their being in 
law, just what they are in fact—monopolies 
that modern conditions have made necessary; 
and then, putting upon them a valuation that 
takes into consideration everything through 
which they have gone, as well as what they 
now possess, allow rates and prices that 
will secure a fair return on such valuation 
and no more.” 





Personal—The Bar 


Francis Newton Thorpe, of the Erie (Pa.) 
bar, has been elected to the professorship of 
the recently established chair of political 
science and constitutional law at the Uni- 
versity of Pittsburgh. Professor Thorpe 
is known chiefly as a writer of constitutional 
history. He has been granted a year’s absence, 
which he will spend with his family in Germany. 





Hon. George W. Wickersham, Attorney- 
General of the United States, delivered the 
oration before the Harvard Law School 
Association at Cambridge, Mass., June 28, 
taking for his subject ‘“‘The Relation of Legal 
Education to Governmental Problems.” 
- pon of contentment with mediocrity 
of attainment, that appears to be prevalent 
even among college-trained men, he said: 
“It is in my opinion one of the greatest 
dangers which confronts successful democ- 
racy everywhere, the hope of averting 
which rests largely in men of sound legal 
education. The methods and standards estab- 
lished by Langdell and carried on by Ames 
are those peculiarly adapted to the training 
of men to deal with the great questions of 
law and government with which this country 
is today confronted. It is only by the labors, 
the thought, and the criticism of men who 
have found this living law that our govern- 
ment may be guided and governed on safe 
and a ge lines, and our jurisprudence 
developed along ca of natural, sound and 
wholesome growth.” 





Governor Charles E. Hughes of New York, 
in his Phi Beta Kappa address at Harvard 
said: ‘‘The constant endeavor, prosecuted 
with regrettable measure of success, to place 
men in public office who are not corrupt in the 
ordinary sense, but can be relied upon to serve 
some particular interest, has honeycombed 
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administration and made our statutes to a 
large extent a patchwork of special favors. 
Much of this sort of thing is done without a 
sense of wrongdoing. A natural outgrowth 
of the evils to which I have referred, but a 
disposition which no wrongs can excuse, is the 
spirit of lawlessness. The lawless spirit is 
frequently; manifested in reckless abuse and 
indiscriminate censure of public officers. 
Democracy must prize its public life. Those 
who cultivate the true democratic spirit 
will be as earnest in their support of faithful 
officers as they are unsparing in their con- 
demnation of the faithless.’’ 


The Academic Roll of Honor 

The following lawyers received honorary 
Commencement degrees in June :— 

William Howard Taft, Doctor of Jurispru- 
dence, Villanova; D.C.L., Marietta. 

President Taft is the third to receive this 
honor from Villanova, his two predecessors 
being Grover Cleveland and Judge Gray. ..,., 
Charles Evans Hughes, LL.D., Harvard; 

LL.D., Pennsylvania; LL.D., Williams. 

“Lawyer, Governor, and judge, who, beset 
by foes, has fought with firmness in the right 
as God gave him to see the right; now a 
guardian of our institutions in a tribunal 
that demands both the learning of the jurist 
and the wisdom of the statesman.” 

Samuel Williston, LL.D., Harvard. 

“Brilliant master and keen teacher of the 
common law, who for a score of years has 
trained and inspired a generation of lawyers.” 
Richard Cockburn MacLaurin, LL.D., Har- 

vard. 

“A scholar distinguished in three continents 
for his knowledge of the laws of nature and 
of man.” 

Walter Francis Frear, LL.D., Yale. 

Chief Justice and present Governor of 
Hawaii, ‘‘scholar, jurist, and statesman 
of compelling influence and efficiency.” 
Wiliam Mershon Lanning, LL.D., Princeton. 

United States judge for the third judicial 
circuit; ‘‘a lawyer of distinction, an efficient 
educational servant.” 

James Montgomery Beck, LL.D., Pennsyl- 
vania. 

“One of the recognized masters in the 
tealm of law, an interesting analyst of the 
consequences that flow from formulating 
political dogmas, an accredited ambassador 
to elucidate economic principles affecting 
industry and finance.”’ 

Edward Church Dubois, LL.D., Brown. 

Chief Justice of the Supreme Court of 
Rhode Island, ‘‘who has climbed by studious 
and faithful years to become the interpreter 
of the sovereign law, guardian by training 
and by office ate rights of the people.” 
Francis Cabot Lowell, LL.D., Williams. 

Justice of the United States Circuit Court. 
Willard Penfield Voorhees, LL.D., Rutgers. 

Associate Justice of the Supreme Court 
of New Jersey. 
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George Lockhart Rives, LL.D., Amherst. 
Chairman of the trustees of Columbia Uni- 
versity, ‘“‘an eminent lawyer, a _ public- 


spirited citizen.” 
General James A. Beaver, LL.D., Edinburgh. 
Judge of the Superior Court, Pennsylvania, 
“gallant general and learned judge.” 
Judge Abel Edward Blackmar, LL.D., Hamil- 
ton 


Justice of the Supreme Court of New York. 
Judge John Jay Adams, LL.D., Kenyon. 
For distinguished services on the Ohio 
bench. 
D. Newton Fell, LL.D., Lafayette. 
Justice of the Supreme Court of Pennsyl- 
vania. 
John Franklin Fort, LL.D., Lafayette. 
Governor of New Jersey. 
James Brooks Dill, LL.D., New York Univ. 
“Recognized by his profession as an up- 
right, fearless and learned judge.” 
Edward Augustine Moseley, LL.D., Notre 
Dame. 
Secretary of the Interstate Commerce 
Commission. 
Warren Coffin Philbrook, LL.D., Colby. 
Attorney-General of Maine. 
William J. Gaynor, LL.D., St. John’s. 
Mayor of New York City. 
Judson Harmon, LL.D., Marietta; 
Denison. 
Governor of Ohio. 


John E. Sater, LL.D., Marietta. 

United States district judge. 
George V. Massey, LL.D., Ursinus. 

“A counsellor in the law, a patron of learn- 
ing, a friend of man and a benefactor in 
society.” 

Ruby R. Vale, D.C.L., Dickinson. 

Lawyer, of Philadelphia. 

Lewis Stuyvesant Chanler, D.C.L., St. Stephens. 

Lieutenant-Governor of New York. 
Albert Stillman Batchelor, Litt. D., Dartmouth. 

“Distinguished student of the law and one 
resourceful in its practice, who to a clear 
perception and sound historical judgment 
adds the charm and grace of literary expres- 
sion.” 

Col. Thomas Leonard Livermore, A.M.,Harvard. 

“Soldier, lawyer, man of affairs, and 
writer; who almost in boyhood fought in the 
Civil War; now a profound student of its 
history; pre-eminent among statisticians 
of the conflict.” 

William Langley Granberry, A. M., Princeton. 

“‘A lawyer and a business man of marked 
ability and rare honor.” 

William M. Ingraham, A. M., Bowdoin. 

“Efficient public servant, Judge of Cum- 
berland County Probate Court.” 

Walter Perley Hall, A. M., Brown. 

Chairman of the Railroad Commission of 
Massachusetts, ‘“‘devoted servant of the state, 
who by energy and insight is making trans- 
portation the servant of the people and the 
builder of common good.” 


D.C.L., 
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Bar Associations 


The state bar associations of Virginia and 
Maryland held a joint annual meeting 
during the last week in July at Virginia Hot 
Springs. 





The annual meeting of the Arkansas State 
Bar Association was held at Pine Bluff, 
une 1 and 2. The subject of President 
orton’s address was ‘‘The Initiative and 
Referendum.”’ Officers for the ensuing term 
were elected as follows: President, A 
Tomkins, of Prescott; vice-president, Ashley 
Cockrill, of Little Rock; secretary, Roscoe 
Lynn, of Little Rock; treasurer, P. C. Dooley, 
of Little Rock. 





The notable feature of the annual meeting 
of the Wisconsin State Bar Association, held 
at Milwaukee June 28-30, was the striking 
address by Federal District judge George C. 
Holt of New York, on ‘“‘The Extent of Unpun- 
ished Crime in this Country and the Remedy 
for it.”” The subject of the president’s address, 
delivered by James G. Flanders, was ‘‘The 
Lawyer in Public Life.” Hon. James G. 
Jenkins, formerly United States Circuit Judge, 
delivered an address on the late Judge Ryan, 
and Justice William H. Timlin of the Wis- 
consin Supreme Court presented a paper 
on ‘Delegation of Legislative Power.” 





The American Bar Association will hold 
its annual meeting at Chattanooga, Tenn., 
August 30-31 and September 1-2. The 
Commissioners on Uniform State Laws, pre- 
sided over by Judge William H. Staake of 
Philadelphia, will meet in the same place 
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August 25 and continue in session till the 
Association meets. The principal address 
before the Association will c made by Presi- 
dent Woodrow Wilson of Princeton. The 
Tennessee Bar Association will hold its 
annual meeting in Chattanooga on August 29, 
and for the following days will observe the 
program of the national association meeting. 





The twelfth annual meeting of the North 
Carolina Bar Association was held at Wrights- 
ville Beach June 28-30. The president's 
address, delivered by John W. Hinsdale of 
Raleigh, dealt with “‘Trial by Jury in Civil 
Actions.” Col. N. A. McLean of Lamberton 
deprecated the repudiation of its bonds by 
North Carolina, and addresses were made b 
Hon. James Byrne of New York and W. H. 
Pace of Raleigh. The following officers were 
elected: president, Hon. C. W. Tillett, 
Charlotte; secretary and treasurer, Thomas 
W. Davis, Wilmington. 





At the annual meeting of the Iowa Bar 
Association, held at Des Moines June 23-24, 
much time was devoted to the divorce prob- 
lem. A_ resolution presented by Justice 
Horace E. Deemer of the Iowa Supreme 
bench, on behalf of the Law Reform Com- 
mittee was unanimously adopted, suggesting 
that the legislature pass an act requiring 
that a full report of the evidence in all divorce 
cases be placed on record and that the state 
be represented by an attorney who shall 
cross-examine witnesses in every case where 
a decree mer be taken by default. As a 
majority of the divorces in Iowa are secured 
by default, this resolution is of interest. The 
annual address was given by Ex-Governor 
C. S. Thomas of Denver, Col., on the subject, 
“Justice Delayed is Justice Denied.” The 
following officers were elected: president, 
J. L. Carney, Marshalltown; vice-president, 
C. G. Saunders, Council Bluffs; secretary, 
Charles M. Dutcher, Iowa City; treasurer, 
Charles S. Wilcox, Des Moines. 





Reforms in procedure enlisted more atten- 
tion than any other topic at the annual meet- 
ing of the Georgia Bar Association, held at 
Athens June 9-10. The annual address, 
delivered by Hon. William M. Ivins of New 
York, on ‘“‘The Life of the Law,’ aroused 
much interest. Mr. Ivins propounded the 

uestion, ‘‘What is the economic mind of the 
Sees Court of the United States,” and 
analyzed the decisions of late years bearin 
on the freedom of contract and restraint 0 
trade with much acuteness. The conclusions 
of this address were courageously applied, 
the speaker vigorously defending freedom of 
contract, and declaring that the efforts of 
lawmakers or of the courts to limit or repress 
this fundamental . % were bound to prove 
futile. Judge T. M. Cunningham, Jr., of 
Savannah, delivered the president’s address 
on “Problems of the Times,” and a special 
address on ‘‘The Lawlessness of Law Reform 
was given by Hon. Alexander C. King of 
Atlanta. An outline of proposed reforms 
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in Georgia procedure, prepared by Judge 
Andrew J. Cobb of Athens, chairman of the 
committee on jurisprudence, law reform, 
and procedure, received extended discussion, 
udge George Hillyer of Atlanta, Judge S. 
ee Gilbert, and others participating. 


The question of state rights was brought 
forward at the annual meeting of the New 
Hampshire State Bar Association, held at 
Newcastle June 25. Ex-Senator William 
E. Chandler, at the banquet, criticized the 
views expressed by the guest of honor, Judge 
Alton B. Parker, in his address in the afternoon 
on “The Lawyer’s Opportunity for Patriotic 
Public Service.” He contrasted his opinions 
on conservation and state rights with those 
of Hon. Oliver E. Branch, who had read 
a paper on ‘The Conservation of the Con- 
stitution,” and Judge Parker rose to = 
that he had not intended to make his tal 
a political one, and to state more fully his 
views on state rights. The president’s 
address at the meeting was given by Judge 
William M. Chase of Concord, and Judge 
Edgar A. Aldrich of Littleton, of the United 
States District Court, spoke on ‘‘Admiralty 
Jurisdiction.” The following officers were 
elected: president, Judge Edgar A. Aldrich; 
vice-president, Charles H. Hersey; secretary, 
Arthur H. Chase, Concord. Hon. Calvin Page 
of Portsmouth acted as toastmaster. 


Members of the New Jersey Bar Association 
approved the ‘‘Canons of Professional Ethics” 
adopted by the American Bar Association 
with some modification of the contingent 
fee canon, at their annual convention, held 
at Atlantic City June 17-18, and went on 
tecord in favor of the use of the bar to prevent 
— considerations being made the biggest 

ctor in the appointment of judges, and of 
fixing legal fees in exact proportion to the 
services rendered and not to the ability of 
the client to pay. The following resolution 
with regard to contingent fees was adopted 
after a warm discussion: ‘That bills or com- 
nee of attorneys, solicitors or counsel 
or services rendered and to be rendered in the 
conduct of causes may be fixed by a written 
contract before the commencement or at any 
time during progress of the cause, and may 
be made contingent upon the result of the 
litigation, which contract shall at all times 
be under the supervision of the trial court 
and the amount fixed upon may be reduced 
by such court if the same appears uncon- 
scionable for the services rendered.”” The 
president, Samuel Kalisch, discussed in his 
address ‘‘Administration of the Law, and 
As the Layman sees Us,” and the annual 
address was delivered by Congressman Wayne 
Parker, who took for his subject ‘Federal 
Courts.” The following officers were elected: 
President, Howard Carrow; first’ vice- 
President, William M. Johnson; second 
Vice-president, William Lewis; third 
vice-president, Halsey M. Barrett; directors, 

alter H. Bacon of Bridgeton, Norman 
Grey of Camden, Peter Vredenburg of Free- 
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hold, Edwin E. Marshall of Trenton, 
Edwin S. Atwater of Elizabeth, John B. 
Vreeland of Morristown, Thomas A. Davis 
of Orange, William B. Brinkerhoff ofgJersey 


City, Eugene Emley of Paterson. 


George W. Kirchwey of New York, dean 
of Columbia Law School, delivered the annual 
address at the thirteenth annual meeting of 
the Colorado Bar Association, held at Colorado 
Springs july, 1-2. Dean Kirchwey’s subject 
was “The Vocation and Training of the 
Lawyer.”’ The sudden death of Lucius W. 
Hoyt of Denver, president of the Association, 
on the morning of the first day of the meeting, 
threw a shadow over the proceedings, and 
for this reason the annual banquet was omitted. 
The committee on biography was instructed 
to draw up suitable resolutions of regret on 
Mr. Hoyt’s death, as well as on that of the 
late Louis J. Carnahan of Grand Junction, who 
died during the past year. he addresses 
made included: “Thomas Jefferson, the 
Lawyer and Citizen,’ by James R. Killian 
of Denver; ‘‘Side Issues of the Lawyer,” 
by Francis E. Bouck of Leadville; ‘Interstate 
Waters,” by Arthur Ponsford of Denver;’ 
and ‘Good Citizenship vs. So-Called Civic 
Virtue,” by A. L. Abrahams of Denver. 
A committee was appointed to seek legislation 
providing for a commission of not more than 
three members to aid the Colorado Supreme 
Court to dispose of its arrears. The officers 
elected were: Charles D. Hayt of Denver, 
former , of the Supreme Court, president; 
Jesse G. Northcutt of Trinidad, first vice- 
president; Ira Harris of Colorado a. 4 
second vice-president; and William i 
Wadley of Denver, secretary and treasurer, 
to succeed himself. 


Illinois State Bar Association 


In an address delivered before the Illinois 
State Bar Association, at its thirty-fourth 
annual meeting at Chicago June 23-24, 
Attorney-General Wickersham argued in 
favor of ‘Federal Control of Stock and Bond 
Issues of Interstate Carriers.’”” He pointed 
out that opposition had been made to every 
progressive measure of commerce regulation. 
“‘But,” he declared, ‘‘the centralizing tendency 
has gone steadily on, and the control of Con- 
gress over interstate railroad companies 
has been exercised in an increasingly com- 
prehensive manner. Such progress is in- 
separable from growth.’’ Numerous legal 
authorities were cited, from which Mr. 
Wickersham declared it may confidently 
be asserted that while Congress may itself 
create corporations for the purpose of carrying 
on interstate commerce, it may also pre- 
scribe rules and regulations under which 
a corporation created by the laws of a state 
may conduct such commerce, and that when 
it does so, such state corporation might 
engage only in such commerce in conformity 
with the rules and regulations so laid down 
by Congress; and that these rules may have 
reference not only to the exchange of goods 
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and commodities, but to the subject, the 
vehicle and the agent of such commerce, 
and their various operations. 

The chief topic for discussion at the meeting 
was “Reforms in Practice and Procedure 
in the Courts,” which was opened by an 
address by Prof. Roscoe Pound of Chicago. 
This address is printed in this number of the 
Green Bag. A representative of each of the 
Supreme Courts of Illinois, Indiana, Michigan, 
Wisconsin, Iowa, Missouri, and Kentucky 
took part in this discussion, which was 
followed by a general discussion of the subject. 

The president’s address, delivered by 
Edgar A. Bancroft of Chicago, was concerned 
with the state legislation of the year, work- 
men’s compensation, and procedural reform. 

Several committee reports were presented, 
those of Edgar B. Tolman of Chicago, for the 
Committee on Law Reform, and Albert M. 
Kales, for the Committee on Judicial Ad- 
ministration, being of special interest and 
importance. 

permanent conference on reform of 
legal procedure, with Edgar B. Tolman as pres- 
ident, was organized, to consist of fifteen 
members. A committee was authorized to 
draft proposed new legislation, which will be 
discussed at meetings of the conference. 

Judge W. R. Curran, of Perkin, was elected 
president for the ensuing year. 





Pennsylvania Bar Association 


Two hours of lively debate, and strenuous 
efforts on the part of the advocates of uni- 
form rules of professional ethics for the entire 
American bar, were required at the sixteenth 
annual gm of the Pennsylvania Bar 
Association, held at Cape May, June 28-30, 
to prevent the Association from adopting 
the majority report of its Committee on Le al 
Ethics, which had presented its own specially 
prepared code of ethics for approval. This 
report might readily have been adopted, as 
was the case at the last annual meeting of the 
Connecticut Bar Association, had not so 
scrappy a debate developed. As it was, 
the minority report, favoring the adoption 
of the American Bar Association Canons, 
was approved by an overwhelming vote, 
after Alexander Simpson, Jr., and other 
members of the committee, had defended the 
majority report. 

nother subject which occasioned debate 
was that found in the report of the Committee 
on Contingent Fees, which recommended a 
statute giving the court power to regulate 
contracts relating to such fees. A strong 
sentiment in favor of such regulation showed 
itself, but the bill was referred back to the 
committee for revision. 

The matter of compulsory workmen’s 
compensation also came up, the Association 
adopting a resolution introduced by Francis 
Fisher od of Philadelphia, advocating a 
legislative commission to investigate and 
report on the whole subject. The Committee 
on Contingent Fees reported in favor of 
workmen’s compensation. 


The special Committee on Judiciary sub- 
mitted the text of a proposed amendment 
to the constitution to carry into effect the 
changing of the terms of judges to twenty-one 
years, together with an act of assembly of the 
same purport. 

Hon. Gustav A. Endlich of Reading, 
President Judge of Berks ome. in his 
president’s address discussed the legislation 
of the year and severely criticized the tendency 
to over-legislation and excessive regulation 
by statute. 

The annual address, delivered by Hon. 
gomee Penniwell, Chief Justice of Delaware, 

ad forits subject ‘‘The Layman and the Law,” 
and viewed defects in procedure from the 
layman’s point of view. An address of a 
high order of literary and historical merit 
was delivered by Hon. Hampton L. Carson 
of Philadelphia, on ‘‘The Genesis of Black- 
stone’s Commentaries and Their Place in 
Legal Literature.’’ This paper was illustrated 
by exhibits of a number of portraits, auto- 
taph letters and original documents. 
aa Eshleman of Lancaster read a pears 
on “The Constructive Genius of David Lloyd 
in Early Colonial Pennsylvania Legislation 
and Jurisprudence.” overnor Fort of 
New Jersey was also a speaker. 

The Association approved the Uniform 
Stock Transfer Act and the Uniform Bills 
of Lading Act, which have been passed in 
Massachusetts and in Maryland, and will be 
introduced in the next Pennsylvania legisla- 
ture. A resolution favoring the consolidation 
of the Pennsylvania statutes was adopted. | 

The following officers were elected: presi- 
dent, Edwin W. Smith, Allegheny; vice- 

resident, W. A. Blakely, Allegheny; R. T. 
ornwell, Chester; Allison O. Smith, Clear- 
field; Andrew H. McClintock, Luzerne; 
A. Mitchell Palmer, Monroe; secretary, Judge 
William H. Staake, Philadelphia; treasurer, 
William Penn Lloyd, Cumberland. 





Legal Education 


Forty-five young attorneys were graduated 
from the Detroit College of Law June 16 and 
admitted to the bar the next day at Lansing. 


The Y. M. C. A. School of Law of San 
Francisco was incorporated June 7, although 
it has been in operation for over eight years. 
The ninth term of the school will open next 
September. 








One hundred and ninety-four men passed 
the Ohio state bar examinations and were 
sworn in by the Supreme Court of Ohio 
June 24. Only twenty-five out of two hundred 
and nineteen failed to pass. 





There were upwards of one hundred appli- 
cants for admission to the bar in Oklahoma, 
at the semi-annual bar examinations in June, 
some of them having already been admitted 
in other states. Sixty-three passed the 
examination. 
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The Legal World 


The commencement exercises of the Y. M. 
c. A. Evening Law School of Boston were 
held June 15 at Ford Hall. Ex-Governor 
Guild of Massachusetts delivered the address. 
The class numbered fifty-nine. 


Higher standards for admission in the Yale 
Law School to courses leading to the degree 
of Doctor of Civil Law and Juris Doctor were 
adopted at the corporation meeting of Yale 
University held June 21. In addition to the 
Bachelor of Laws degree now required a 
student must now have a Bachelor’s or higher 
degree in arts, science or philosophy. 


The pootmating class of 1910 of the Mercer 
Law School, at Macon, Ga., gave a banquet 
on the evening of June 3. The faculty and 
the fifty-seven members of the class of 1910 
were present. judge Emory Spear, Dean of 
the Law School, responded to a toast, while 

eches were made by O. A. Park, E. P. 

allary, and H. A. Coddington. This is the 
last class which will be graduated from Mercer 
in the one-year course. 


The bar examinations in Virginia were held 
this year in Roanoke, instead of being given 
by the Supreme Court of Appeals at Whyte- 
ville as in former years. This change is due 
to an act passed at the last session of the 
General Assembly, which took the matter 
from the hands of the Supreme Court of 
- me and vested it in an examining board 
of five members, who must be ‘‘competent 
lawyers.” 


The fifty-ninth annual commencement 
exercises of the Albany Law School were 
held June 9. The degree of LL.B. was 
conferred on members of a large class, in 
which Harold H. Corbin of Saratoga took 
the chief honors. Pliny T. Sexton, State 
Regent and president of the Wayne County 
Bar Association, delivered an address on 
“Legal Ethics.” J. Newton Fiero, LL.D., 
head of the school, presented the candidates. 


One hundred and thirty-two young men 
were graduated from the Law School of the 
National University at Washington, June 6. 
Representative Charles L. Carlin, of Virginia, 
a member of the class of ’91, delivered the 
eeesipal address. At the same time one 
undred and’ sixty-five diplomas were = 
sented to graduates of the Georgetown Law 
School. The graduation exercises of the 
National University were held at the National 
Theatre, while those of the Georgetown Law 
School were held at Chase’s Theatre on the 
same evening. The young men of the latter 
school were addressed by Secretary Charles 
pagel of the Department of Commerce and 

r. 
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Necrology— The Bench 


Baxter, Edmund—At Ridge Top, Tenn., 
June 12, aged 71. General counsel of the 
association railroads of the South in matters 
relating to interstate commerce; formerly 
counsel in Tennessee for the Louisville and 
Nashville Railroad; member of the faculty 
of the Law School of Vanderbilt University; 
an eloquent orator whose success in his 
profession was phenomenal. 


Cochran, Morris Johnson.—At Los Angeles, 
Cal., June 21, aged 56. United States land 
commissioner at the new town of Parker, 
Ariz.; had held many positions of trust. 

Dantzler, Charles G—At Orangeburg, S. C., 
June 20, aged 52. Member first circuit of the 
judiciary. 

Lillard, C. M.—At Lawrenceburg, Ky., 
June 19, aged 91. Formerly county judge. 

Love, John G.—At Bellefonte, Pa., June 13, 
aged 67. President Judge of Centre county, 
Pa., 1895-1905. 

Milburn, George R.—At Helena, Mont., 
June 24, aged 60. Graduated from Yale, 
1872; engaged in real estate operations in 
Washington, D.C., and later held a clerkship 
in the United States pension department; 
was admitted to the bar in Santa Fe, N. M., 
in 1881; for several years United States 
special Indian agent, and built the Crow 
Indian Agency in Montana; first county 
attorney of Custer county, Mont.; elected 
district judge in 1889; Associate Justice of 
Supreme Court of Montana, 1900-1904. 

Osborne, William H.—At East Bridge- 
water, Mass., June 5, aged 70. Civil War 
veteran; representative in legislature; pension 
agent; judge of the district court of Plymouth. 

Portlock, William N.—At Portlock, Va., 
June 17, aged 56. For many years judge of 
the Norfolk County (Va.) Court; took a 
prominent part in drafting present constitu- 
tion of Virginia, in 1901-2. 

Rohr, R. H.—At Humboldt, Ia., June 4. 
Served two terms as county judge at Beaver 
City, Nebraska, where he resided. 

Royle, Jonathan C.—At Salt Lake City, 
June 6, aged 82. Authority on mining law; 
Confederate Judge Advocate during the 
Civil War. 


Necrology—The Bar 

Dantel, John W.—At Lynchburg, Va., 
June 29, aged 68. United States Senator 
from Virginia since March 4, 1887; Adjutant 
on Gen. Early’s staff in Civil War; a Demo- 
cratic leader in the Senate; author of ‘‘ Daniel 
on Attachments” and ‘Daniel on Negotiable 
Instruments”; was several times seriously 
considered as Democratic candidate for 
Presidency. 

Dodd, John L.—At Louisville, Ky., June 24, 
aged 60. Prominent and esteemed lawyer 
of Louisville; director of the Louisville Bridge 
Company and other corporations. 


Easly, James C.—At Pittsburgh, June 27, 











496 The Green Bag 


aged 71. One of the oldest members of the 
Cambria county bar; resided in Carrollton, 
Pa. 

Farley, Philip J—At Seattle, Wash., 
June 10, aged 46. Prominent in Catholic 
orders; member of the Massachusetts House 
of Representatives from Lowell in 1893. 

Gage, Augustus N.—At Wilmette, IIl., 
May 29, aged 57. Practised in Chicago nearly 
thirty-five years; had a profound knowledge 
of revenue, taxation, and special assessments; 
probably carried more cases in those lines 
to the Supreme Court of the United States 
than any other lawyer in Chicago for the 
last thirty years. 
pei Hallahany John William, 3d.—At Cape 
May, N. J., July 1, aged 30. Was graduated 
from Georgetown University with highest 
honors; admitted to the bar in 1902; became 
member of Philadelphia Common Councils; 
of ability as a public speaker, and believed 
to have a brilliant and honorable career before 
him at the bar. 

Hitchcock, Thomas——At New York City, 
June 20, aged 79. Financier and writer; 

ractised in New York City, 1863-1868; 
came financial editor of the Sun, patron of 
music and art, and social leader. 

Holden, Joshua B.—At Boston, June 23, 
aged 60. rved several years in Massachu- 
setts legislature; a large holder of real estate. 

Hoyt, Lucius W.— At Colorado Springs, 
July 1, aged 50. Was graduated from 
Columbia Law School in 1889; professor in 
University of Denver Law School 1892-3, and 
dean, 1902-1910; secretary of Colorado Bar 
Association 1897—1909, and president, 1909-10; 
member of the General Council of the Ameri- 
can Bar Association; an earnest worker for 
honest elections in Colorado. 

Leventritt, George—At New York City, 
June 14, aged 38. Counsel for a number of 
theatrical managers; son of former Justice 
Leventritt. 

Loveland, George —At Atlantic City, June 14, 
aged 86. Resident of Wilkes-Barre, Pa.; 
oldest member of Luzerne county (Pa.) bar. 

Matthews, Samuel W—At New Haven, 
Conn., June 20, aged 78. Practised in Hamp- 
den, Me.; for ten years assistant assessor of 
internal revenue; representative in Maine 
legislature; Commissioner of the Bureau of 
Industrial and Labor Statistics of the State 
of Maine 1887-1896. 


McGraw, John H.—At Seattle, Wash., 
June 24, aged 60. Former Governor of Wash- 
ington; formerly law partner of Roger S. 
Greene, former Chief Justice of Washington 
Territory, and C. H. Hanford, later United 
— district judge; elected Governor in 


O’ Hanly, Robert E—At Council Bluffs, 
Neb., June 11, aged 45. Associated with law 
department of the Union Pacific for years. 

Robinson, Thomas W.—At Providence, 
R. I., June 10, aged 54. Formerly member 
of the General Assembly from Pawtucket. 


Terrell, {Edwin H.—At San Antonio, Tex, 
uly 1, aged 62. Graduated from De Pauw 

niversity in 1871, and began practice at 
Indianapolis, but later removed to San 
Antonio, Tex.; American Minister to Belgium, 
1889-1893; conducted negotiations for the 
United States with the six Powers holding 
possessions in the Congo Basin; in 1891 a 
member of the Commission Technique to 
revise the Berlin treaty of 1885; also per. 
formed other important diplomatic services 
in behalf of the United States. 

Thomas, George W.—At Richmond, Va,, 
July 1,aged 103[?]. Son claims that he was 

rm in Henrico county, Va., early in 1807; 
attended to his duties as Justice of the Peace 
till four days before his death; Commonwealth 
Attorney of Henrico county, 1873-1893. 

Thompson, ]. Ross—At Erie, Pa. Colonel 
in the Civil War; dean of the Erie County 
Bar Association; one of the leaders of the 
Pennsylvania bar. 

Turley, Thomas B.—At Memphis, Tenn., 
July 1, aged 65. Confederate veteran; 
graduated from law department of University 
of Virginia, 1867; was associated with Judge 
Archibald Wright and with W. B. Turley, 
the latter for many years Justice of the 
Supreme Court of Tennessee; first entered 

ublic life when he became United States 

mator from Tennessee in 1897, serving 
until 1901, and then declining a second nomi- 
nation. 

Tyler, Justin H.—At Napoleon, O., June 2, 
aged 95. Oldest member of Ohio Bar Asso- 
ciation; practised until two years ago. 


BOOKS RECEIVED 
ECEIPT of the following books, is 
acknowledged :— 


American Government and Politics. By Charles 
A. Beard, Associate Professor of Politics in Columbia 
University. Macmillan Co., New York. Pp. viii, 


753 + bibliography 5 and index 12. ($2.10 met.) 

The Law of Landlord and Tenant. By Herbert 
Thorndike Tiffany, author of the Law of Real 
Property, Lecturer on Real Property in the Uni- 
versity of Maryland. Keefe-Davidson Co., St 
Paul. 2v. Pp. xxiv, xxiii+ 2136 & 145 (table of 
cases)+ 61 (index). ($13 delivered.) 

History of Reconstruction in Louisiana (through 
1868). By John Rose Ficklen, author of Con- 
stitutional History of Louisiana. Johns Hopkins 
University Studies in Historical and Political 
Science, Series 28, no. 1. Johns Hopkins Press, 
Baltimore. Pp. ix, 231+index 3. ($1.50 cloth, 
$1 paper.) 

The Law Relating to Intoxicating Liquors; @ 
treatise covering the construction and application 
of all constitutional and statutory provisions 
relating to the traffic in intoxicating liquors and 
prosecutions for violations of the liquor laws. By 
Howard C. Joyce, of New York City, author of 
Law of Injunctions, Law of Indictments, etc. 
Matthew Bender & Co., Albany. Pp. cx (table of 
contents and table of cases) +- 734+ 106 (index). 
($7.50.) 
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PROFESSIONAL DIRECTORY 


Among the various subjects which go to make up the broad topic of on ethics, the 
line of demarcation between the legitimate and the reprehensible is perhaps nowhere 
more shadowy than in the matter of securing professional publicity. 

lawyers are entirely proper will be readily 
conceded, if the word ‘‘advertising” be taken in its dictionary sense of “‘making known 
by a public notice.”—Law Notes, November, 1909. 














Birmingham 
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Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 
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FRANCIS V. McCARTHY 
Counsellor-at-Law 
13-14 Bergengren Bldg., Central Square 





San Francisco 
ALFRED L. ATWOOD 
Attorney-at-Law and U. S. Patent Attorney 
813 Mills Building 
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District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 
602-6 Hibbs Building 


Washington 
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5 and 6 Raymond Buildings, Gray’s Inn 
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United States Fidelity and Guaranty Co. 


Florida 





Tampa 
FRAZIER & MABRY 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 


Georgia Atlanta 
BROWN & RANDOLPH 
Attorneys-at-Law 
210-219 Brown-Randolph Building 








Iowa Algona 
HARRINGTON & DICKINSON 
Lawyers 


T. P. Harrington L. J. Dickinson, County Attorney 


Minnesota Minneapolis 
DODGE & WEBBER 
Corporation, Commercial and Real Estate Law 


New York Life Building 





Mississippi 
WILLIAM ESTOPINAL 
Attorney-at-Law 
Gulfport, Miss. 


Gulfport 





New Jersey Paterson and Passaic 
BILDER & BILDER 


Lawyers 150 Second St. 
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New York 
FREDERICK O. BISSELL 
Attorney and Counsellor-at-Law 
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New York 
SEWARD A. MILLER 
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Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 
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SHEPPARD, GOODY KOONTZ & SCHERR 
Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organize d 





Philippine Islands Manila 
JOS. N. WOLFSON 
Commercial Law and Corporation Practice 
No. 39 Plaza de Cervantes 





Washington Seattle 


SAMUEL J. WETTRICK 
Commercial and Corporation Law 
333-4-5 New York Block 

Titles examined. Depositions taken before 
__Nelson R. Anderson, . Notary Public 
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“The reader who follows it keeps himself aes A 
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UNIVERSITY OF MICHIGAN 
DEPARTMENT OF LAW 

Three years’ course leading to the degree of 
LL. B. The degree of Juris Doctor (J. D.) open 
to graduates of approved universities and colleges, 
Regular session October to June inclusive. Credit 
towards either degree may be obtained through 
work in summer session of ten weeks. Law library 
of about 30,000 volumes. 

For announcements address 


DEAN, DEPARTMENT OF LAW 
University of Michigan, Box A, Ann Arbor, Mich. 








FOR COMPLETE SETS OF 


THE GREEN BAG 


See Announcement Elsewhere 





PUBLISH YOUR WRITINGS 
If you have written a novel—short story—a poem 

or a book of poems—or if you are a doctor, la 
professor, clergyman or politician, and wish to pub! 

a small edition of your writings—technical and scien- 
tific articles—speeches, addresses or sermons in_hand- 
some book form at a cost ranging from $6 to $60. For 
fall information address 1 

D. 0. BARTHOLOMEW CO., 108 Hanover 8t., Boston 

Agents wanted. 
Note. We make no pretense of marketing literary work. 
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THE TREATISE OF 1910 


JOYCE ON 
INTOXICATING 
LIQUORS 


By « law book writer of established reputation, Howard 0. Joyce of 
New York City, author of INJUNOTIONS, INDICTMENTS, NUISANOES 





This is a treatise that is thorough, exhaustive, up-to-date, 
considering the subject in detail and treating fully the law regu- 
lating the manufacture of and traffic in intoxicating liquors. 


All the U. S. and various state laws are considered and 
cases personally examined by the author are cited in support of 
his interpretations. 


One large volume, law buckram, $7.50 





MATTHEW BENDER & CO. 


Law Book Publishers Albany, N. Y. 
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New Law Books 


IN PRESS 
The Visigothic Code Translated into English 
The Japanese Commercial Code Translated into English 
Early History of the Courts of Pennsylvania 








ALREADY PUBLISHED 
Schouler on Wills and Administration . ‘ . $6.00 
Benton on the Lawyer's Official Oath and Office . 150 
Nichols on the Power of Eminent Domain . . $.00 
Stimson's Law of the Federal and State Constitutions . 3.50 
Virginia Colonial Decisions, 2 vols. . ‘ « ae 
German Civil Code, Translated into English by Loewy. 5.00 
Korkunov's General Theory oflLaw =. . . 3.58 
Prof. James Bradley Thayer's Legal Essays . 





All Law Books on all topics and of every civilized country, 
priced and supplied by 


The Boston Book Company 


83-91 FRANOIS ST. FENWAY, BOSTON, MASS- 
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